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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Was the evidence obtained in violation of 47 U. S. C. 
§ 603, where a third person listened in on a telephone con¬ 
versation with the consent of the originator-sendor of the 
call, where there was no physical interference with the wire, 
and where the communication was divulged in court through 
defense cross examination? 

2. Must an instruction on entrapment be given where the 
accused admittedly had embarked on a course of criminal 
conduct before the police intervened? 

3. Did the trial court correctly rule and instruct on the 
legal effect of the presumptions contained in narcotics 
statutes? 

4 . Must the trial court declare a mistrial where only un¬ 
sworn, vague statements regarding vague jury conversa¬ 
tion are brought to its attention? 


(i) 
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counterstatement of the case 

On October 19, 1953, appellant was indicted in three 
counts for violations of Title 26, Section 2553(a), United 
States Code (purchase, sale, dispensation, or distribution 
of narcotic drugs not in or from the original stamped pack¬ 
age) ; Title 26, Section 2554(a), United States Code (sale, 
barter, exchange, giving away of narcotic drugs without a 
written order form); and Title 21, Section 174, United 
States Code (facilitating concealment and sale of narcotic 
drugs illegally imported into the United States). He 
pleaded not guilty. On November 4, 1953, there was filed, 
on behalf of appellant, a motion to suppress certain articles 
seized pursuant to a search warrant, reciting that the evi¬ 
dence to support the warrant had been obtained in violation 
of Section 605 of the Federal Communications Act. That 
motion was denied and an opinion explaining the reasons 


(1) 





2 


for the denial was published. See 116 F. Supp. 480. There¬ 
after, on December 8, 1953, appellant filed a supplemental 
motion to suppress alleging that the original arrest and 
seizure of money from the person of appellant likewise were 
the result of “wire tapping” in violation of §605. That 
motion was denied January 11, 1954. Trial was had before 
a jury, and appellant was found guilty on all three counts 
as charged. As provided by law, the United States filed an 
Information relating several previous convictions under the 
narcotics laws. General sentence of imprisonment for a 
period of three to ten years, and payment of a $50 fine 
(suspended) was imposed on March 5, 1954. This appeal 
followed. 

The evidence adduced at the trial may be summarized as 
follows: 

Leverl C. Bolen testified that on September 24, 1953, at 
about 2:00 p. m., he went to the narcotic office of the Metro¬ 
politan Police Department. He was searched and it was 
established that he had neither money nor narcotics on his 
person. The officers gave him $10 in currency, one five 
dollar bill and five one dollar bills, all of which were marked 
with phosphorescent pencil in his presence by Sgt. Gabrys 
of the Police Department (App. 4). A short time later 
that afternoon, Bolen left police headquarters in the com¬ 
pany of Officer Charles A. McDonnell and proceeded to a 
delicatessen located at 3rd Street & Rhode Island Avenue, 
N. W. The two men entered the delicatessen, then sepa¬ 
rated, Bolen awaiting the arrival of appellant from whom 
he expected to purchase narcotics. Appellant approached 
him and Bolen did buy seven capsules of heroin from him, 
paying with the $10 previously given to him by Sgt. Gabrys 
(App. 5). Almost immediately, upon a signal, Officer 
McDonnell approached, identified himself as a police 
officer, took both men into custody and escorted them out¬ 
side (App. 6). Appellant was searched and the marked 
money was recovered from his person (App. 6). Mean¬ 
while, Bolen dropped the capsules and Sgt. Gabrys picked 
them up. 

Bolen further testified that he surrendered no official 
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order form when he made the purchase, 1 and the narcotics 
were not then in any package bearing Internal Revenue 
stamps. 2 

On cross-examination, Bolen stated that he met Sgt. 
Gabrys first at an earlier date when, in July, he was ar¬ 
rested on a narcotics charge. He saw the officer again on 
September 24 before 12 noon and Bolen at that time agreed 
to act as informer for the police (App. 8-9). While at 
narcotics headquarters on September 24, Bolen made a 
telephone call under the following circumstances: 

Q. Now, what time did you make this telephone call 
you are talking about? 

Mr. Smithson [prosecutor]: I don’t believe the wit¬ 
ness testified that he made a telephone call, if it please 
the Court. Counsel is assuming that he did. 

Mr. McKenzie : Very well. I will withdraw the ques¬ 
tion and trv another angle. 

The Court: Proceed. 


1 Q. I will ask you, Mr. Bolen, at the time you purchased and 
secured the suspected narcotics, did you give a purchase order form 
as provided by statute to the defendant Sullivan? 

A. Did I give an order? i 

Q. An order form, a purchase order form for it? 

A. What do you mean, a purchase order form? 

Q. Well, sir, did you give a form over the signature of the Secre¬ 
tary of the Treasury for the permitted sale of narcotics? 

A. I don’t recall. You mean a paper form? 

Q. A paper form, sir, not money. A paper purchase form? 

A. I don’t recall any form. 

Q. Did you give him anything, other than money? 

A. No. (App. 7). 

2 Q. At the time that you received this suspected narcotics, sir, 

were they in original stamped package bearing Internal Revenue 
stamps? 1 

A. No. 

# # * # 

Q. Did you see them taken from any such package bearing such 
stamps? i 

A. No (App. 7-8). 
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By Mr. McKenzie: 

Q. At the narcotics headquarters on the 24th of 
September, 1953, was a telephone call made while you 
were present? 

A. Yes. 

Q. What time of day was that? 

A. About 2:20 or 2:25. 

* # * • 

Q. And who made that telephone call ? 

A. I did. 

♦ • • • 

Q. Were you asked to make the telephone call by 
Gabrys? 

A. Yes. (App. 9-10). 

Appellant was the person whom Bolen telephoned fol¬ 
lowing some conversation as to the identity of the supplier 
of drugs (App. 11). An extension phone w T as available 
in the office and Sgt. Gabrys listened in on the extension 
while the call was going on (App. 12). It was during 
that call that arrangements were made between appellant 
and Bolen to meet when they did. 

Bolen further said that in September, 1953, appellant was 
his sole supplier of narcotics (App. 12) and he had been 
receiving narcotics from appellant every day prior to 
September 24. 3 Bolen did not recall telling appellant on 
September 23 that he wanted narcotics the next day but 
believed that he made arrangements to meet with appellant 

3 Q. Did you use stuff on the 23rd of September, the day before 
you met Gabrys in the Woodner? 

A. Yes, sir. 

Q. And the day before that? 

A. Yes. 

Q. And every day for some time? 

A. Yes. 

Q. Where did you get that stuff? 

A. From Sullivan. 

Q. Every day? 

A. Every day that I can recall. He is the only person I knew 
to get stuff from (App. 13). 
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that day because he usually called and made such arrange¬ 
ments (App. 13). However, if he had not made the call 
from police headquarters, there would have been no specific 
arrangement for a meeting (App. 14). 

On redirect examination, Bolen testified that he identified 
appellant as his source of supply before making the tele¬ 
phone call. 4 

On recross examination, Bolen stated that so far as he 
knew tax stamps were not paid on the capsules and there 
were no stamps on them when he received them (App. 15). 
He did not know whether or not the contents of those cap¬ 
sules were imported into the United States contrary to law 
(App. 15). 

Charles R . McDonnell, a member of the Metropolitan 
Police Department, testified that he met Bolen at about 
2:30 p. m. on September 24, 1953, in the office of the nar¬ 
cotic squad. He was present while Bolen was being 
searched and while Bolen was given $10 which had previ¬ 
ously been marked and recorded (App. 17). He went with 
Bolen to a delicatessen at 238 Rhode Island Avenue, N. W., 
where there occurred a conversation between Bolen and 
appellant. A few minutes later, Bolen gave appellant some 
currency, then appellant handed something to Bolen, and 
upon a prearranged signal, the officer arrested appellant 
(App. 19). Appellant was searched and $10 was recovered 
in bills which turned out to be the same as those previously 
marked and recorded. Capsules also were recovered from 
the ground (as indicated by Bolen) and upon a field test for 
a narcotic alkaloid of the opiate group there was a positive 
color reaction (App. 19-20). 

j 

4 Q. Did you tell him who your source of supply was prior to the 
call? • 

A. Yes. 

* * * * 

Q. You say you told that to Sergeant Gabrys prior to making 
the phone call? 

A. Told him what? 

Q. That your source of supply for some time had been this defend¬ 
ant, Eddie Sullivan, or Eddie Turner, as you knew him? 

A. Yes (App. 14). 
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Joseph A. Gabrys, detective sergeant in the office of the 
narcotic squad, Metropolitan Police Department, testified 
that on September 24, 1953, he interrogated Bolen as to his 
supply of narcotics. Bolen gave him a name and he also 
had a telephone number (App. 21). Bolen called that num¬ 
ber later in the day. Then he was searched, given money 
which had previously been marked and recorded, and sent 

on with Officer McDonnell. Officer Gabrvs further cor- 

* 

roborated the testimony of Bolen and of McDonnell with 
regard to the events connected with appellant’s arrest. He 
also stated that after a preliminary field test, he delivered 
the capsules in question to Dr. Young of the Office of the 
United States Chemist (App. 22). 

On cross-examination, Sgt. Gabrys said that he em¬ 
ployed Bolen about 12:30 or 1:00 p. m. on September 24 
(App. 23). When Bolen made the telephone call from 
police headquarters, Gabrys knew whom he was going to 
call (App. 29). Gabrys listened in on the extension and he 
heard the arrangements being made (App. 24). 

The witness further said that his preliminary field test 
showed the presence of a narcotic alkaloid in the capsules. 
It was his opinion that heroin hydrochloride could not pos¬ 
sibly come out of tax-stamped package but he did not know 
whether the particular package here involved had tax 
stamps nor did he know whether it was an imported or a 
domestic narcotic (App. 25). His knowledge of the specific 
arrangement for the meeting at the delicatessen came from 
listening in on the extension phone (App. 26). 

On redirect examination, it vras brought out that Bolen 
made the telephone call to appellant voluntarily and that he 
gave the telephone number to Gabrys before making the call 
(App. 26). 

James L. Young , United States Chemist, Bureau of In¬ 
ternal Revenue, testified that his analysis of the capsules in 
the package received from Sgt. Gabrys on September 28, 
1953, disclosed that each capsule contained a mixture of 
heroin hydrochloride, quinine hydrochloride, and milk 
sugar (App. 28-29). 

On cross-examination, Dr. Young stated that he did not 
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know whether the narcotics came from a stamped package 
or whether they had been illegally imported into the United 
States (App. 29). 

With that testimony, the Government rested. 

Appellant Edward G. SvXlivan testified in his own behalf 
that he had been a drug addict for 16 or 17 years. He met 
Bolen three or four years prior to the events in question at 
the Lexington public health hospital where both men were 
inmates. lie never sold narcotics to Bolen (App. 30). 
Bolen called him in the morning of September 24 and made 
arrangements to meet him later. They did meet as ar¬ 
ranged and upon Bolen’s complaint that he felt “bad” 
appellant gave him four capsules.' Then they separated 
and there was a further agreement that Bolen was to call 
appellant later that night, for the purpose of meeting some¬ 
one who could supply his needs in the future. 0 Instead of 
calling at 10:30 or 11:00 p. m., as agreed, Bolen telephoned 
between 2 and 2:30 p. m. Appellant at that time felt sick 
himself and he requested Bolen to call back. Bolen com¬ 
plied, informed appellant that he needed narcotics again 
(App. 32), and they agreed to meet at the delicatessen. 

On cross-examination, appellant stated that he had seen 
Bolen several days prior to the arrest, and had met him 
again on the morning of September 24. At that time he 
gave Bolen four or five capsules without gett in g paid there- 
for (App. 34), although he had had to purchase them him¬ 
self. Later that day, in the delicatessen, appellant gave 
Bolen seven capsules and received $10 from Bolen in ex¬ 
change. 5 6 7 He took the money because he had to pay his 
source of supply (App. 35). 

5 Q. Well, did you give him part of what you had? 

A. Yes, I gave him four capsules. (App. 31). 

6 Q. Was that for the purpose of meeting someone who could 
supply his needs in the future? 

A. Yeah; that is right (App. 31). 

7 Q. You gave him those seven capsules in the delicatessen, didn’t 
you? 

A. Yes, I gave him seven capsules. 

Q. And you did take $10, didn’t you? 

A. Yes, he gave me $10 (App. 35). 
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On redirect examination, appellant testified that he did 
not know where the capsules came from; he did not know 
whether they came from a package with stamps on it; he 
did not know whether they were illegally imported into the 
United States (App. 35). And on recross-examination 
he admitted there were no stamps on the package when he 
received it. 8 Thereupon the defense rested. 

The Government recalled Leverl C. Bolen who testified 
that he telephoned appellant on September 24, 1953, at 
about 10:00 a. m.; that as a result of the call the men met; 
that Bolen received narcotics from appellant; and paid for 
the narcotics (App. 36). Sgt. Joseph A. Gabrys also was 
recalled and he testified that after the arrest appellant ad¬ 
mitted selling the capsules in question to Bolen (App. 37). 

STATUTES INVOLVED 

Title 47, Section 605, United States Code: 

Unauthorized publication or use of communications 
No person receiving or assisting in receiving, or 
transmitting, or assisting in transmitting, any inter¬ 
state or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, 
purport, effect, or meaning thereof, except through 
authorized channels of transmission or reception, to 
any person other than the addressee, his agent, or at¬ 
torney, or to a person employed or authorized to for¬ 
ward such communication to its destination, or to 
proper accounting or distributing officers of the vari¬ 
ous communicating centers over which the communica¬ 
tion may be passed, or to the master of a ship under 
whom he is serving, or in response to a subpoena is¬ 
sued by a court of competent jurisdiction, or on de- 

8 Q. They were already wrapped up as seven capsules; is that 
right? 

A. That is correct; yes. 

* • « * 

Q. Were there any stamps on that package? 

A. No. 

Q. Did you see any stamped packages present when you got it? 

A. No, I didn’t see any (App. 36). 
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i 

mand of other lawful authority; and no person not 
being authorized by the sender shall intercept any com¬ 
munication and divulge or publish the existence, con¬ 
tents, substance, purport, effect, or meaning of such 
intercepted communication to any person; and no per¬ 
son not being entitled thereto shall receive or assist in 
receiving any interstate or foreign communication by 
wire or radio and use the same or any information 
therein contained for his own benefit or for the bene¬ 
fit of another not entitled thereto; and no person hav¬ 
ing received such intercepted communication or having 
become acquainted with the contents, substance, pur¬ 
port, effect, or meaning of the same or any part 
thereof, knowing that such information was so ob¬ 
tained, shall divulge or publish the existence, contents, 
substance, purport, effect, or meaning of the same or 
any part thereof, or use the same or any information 
therein contained for his own benefit or for the benefit of 
another not entitled thereto: Provided, That this sec¬ 
tion shall not apply to the receiving, divulging, pub¬ 
lishing, or utilizing the contents of any radio com¬ 
munication broadcast, or transmitted by amateurs or 
others for the use of the general public, or relating to 
ships in distress. (June 19, 1934, c. 652, § 605, 48 
Stat. 1103.) 

Title 26, Section 2550, United States Code: 

Tax 

* * • 

(b) By whom paid. The tax imposed by subsection 
(a) shall be paid by the importer, manufacturer, pro¬ 
ducer, or compounder. 

Title 26, Section 2553, United States Code: 

Packages I 

(a) General requirement. It shall be unlawful for 
any person to purchase, sell, dispense, or distribut e 
any of the drugs mentioned in section 2550 (a^except 
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in the original stamped package or from the original 
gt i ' inpect pa h k agg r fwd~tf ie abse nce of appropriate tax- 
paid stamps from any of the aforesaid drugs shall be 
prima facie evidence of a violation of this subsection 
by the person in whose possession same may be found; 
and the possession of any original stamped package 
containing any of the aforesaid drugs by any person 
who has not registered and paid special taxes as re¬ 
quired by sections 3221 and 3220 shall be prima facie 
evidence of liability to such special tax. 

Title 26, Section 2554, United States Code: 

Order forms 

(a) General requirement. It shall be unlawful for 
any person to sell, barter, exchange, or give away any 
of the drugs mentioned in section 2o50(a) except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary. 

Title 26, Section 2557, United States Code: 

Penalties 


(b) Violations in general. 

(1) Whoever commits an offense or conspires to 
commit an offense described in this subchapter, sub¬ 
chapter C of this chapter, or parts V or VI of subchap¬ 
ter A of chapter 27, for which no specific penalty is 
otherwise provided, shall be fined not more than $2,000 
and imprisoned not less than two or more than five 
years. For a second offense, the offender shall be fined 
not more than $2,000 and imprisoned not less than 
five or more than ten years. For a third or subsequent 
offense, the offender shall be fined not more than $2,000 
and imprisoned not less than ten or more than twenty 
years. Upon conviction for a second or subsequent 
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offense, the imposition or execution of sentence shall 
not be suspended and probation shall not be granted. 
For the purpose of this paragraph, an offender shall 
be considered a second or subsequent offender, as the 
case may be, if he previously has been convicted of 
any offense the penalty for which is provided in this 

* paragraph, or in section 2(c) of the Narcotic Drugs 
Import and Export Act, as amended (U. S. C. A. Title 
21, sec. 174) or if he previously has been convicted of 
any offense the penalty for which was provided in sec¬ 
tion 9, chapter 1, of the Act of December 17, 1914 (38 
Stat. 789), as amended; section 1, chapter 202, of the 
Act of May 26, 1922 (42 Stat. 596), as amended; sec- 

* tion 12, Chapter 553, of the Act of August 2, 1937 (50 
Stat. 556), as amended; or sections 2557(b) (1) or 
2596 of the Internal Revenue Code enacted February 
10, 1939 (ch. 2, 53 Stat. 274, 282), as amended. After 

* conviction, but prior to pronouncement of sentence, the 
court shall be advised by the United States attorney 
whether the conviction is the offender’s first or a sub¬ 
sequent offense. If it is not a first offense, the United 
States attorney shall file an information setting forth 
the prior convictions. The offender shall have the 
opportunity in open court to affirm or deny that lie is 

s identical with the person previously convicted. If he 

denies the identity, sentence shall be postponed for 
such time as to permit a trial before a jury on the sole 
issue of the offender’s identity with the person previ¬ 
ously convicted. If the offender is found by the jury to 
be the person previously convicted, or if he acknowl¬ 
edges that he is such person, he shall be sentenced as 

* prescribed in this paragraph. 

Title 21, Section 174 United States Code: 

Same; penalty; evidence. 

* Whoever fraudently or knowingly imports or brings 
any narcotic drug into the United States or any ter- 

r ritory under its control or jurisdiction, contrary to law, 
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or receives, conceals, buys, sell s, or in any manner facili¬ 
tates the tr anspor tation, concealment, or sale of any 
such narcotic drug after being imported or brought 
in, knowing the same to have been imported contrary to 
law, or conspires to commit any of such acts in viola¬ 
tion of the laws of the United States, shall be fined not 
more than $2,000 and imprisoned not less than two or 
more than five years. For a second offense, the of¬ 
fender shall be fined not more than $2,000 and im¬ 
prisoned not less than five or more than ten years. 
For a third or subsequent offense, the offender shall 
be fined not more than $2,000 and imprisoned not 
less than ten or more than twenty years. Upon 
conviction for a second or subsequent offense, the 
imposition or execution of sentence shall not be sus¬ 
pended and probation shall not be granted. For the 
purpose of this subdivision, an offender shall be 
considered a second or subsequent offender, as the 
case may be, if he previously has been convicted of any 
offense the penalty for which is provided in this sub¬ 
division or in section 2557 (b) (1) of Title 26, or if he 
previously has been convicted of any offense the pen¬ 
alty for which was provided in section 9, chapter 1, 
of the Act of December 17, 1914 (3S Stat. 789), as 
amended: sections 171, 173, and 174-177 of this title; 
section 12, chapter 553, of the Act of August 2, 1937 
(50 Stat. 556) as amended; or sections 2557 (b) (1) or 
2596 of title 26. After conviction, but prior to pro¬ 
nouncement of sentence, the court shall be advised by 
the United States Attorney whether the conviction is 
the offender’s first or a subsequent offense. If it is 
not a first offense, the United States Attorney shall 
file an information setting forth the prior convictions. 
The offender shall have the opportunity in open court 
to affirm or deny that he is identical with the person 
previously convicted. If he denies the identity, sen¬ 
tence shall be postponed for such time as to permit a 
trial before a jury on the sole issue of the offender’s 
identity with the person previously convicted. If the 
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offender is found by the jury to be the person pre¬ 
viously convicted, or if he acknowledges that he is 
such person, he shall be sentenced as prscribed in this 
section. 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession , 
of the narcotic drug, such possession shall be degmed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction [ 
of the jury. 

SUMMARY OF ARGUMENT 

I 

The trial court correctly denied appellant’s supplemental 
motion to suppress, for the police officers had committed no 
violation of Section 605 of the Communications Act of 1934. 
Since the telephonic communication between appellant and 
an informer was overheard by the police with the consent 
of the informer-sender the statute was fully complied with. 
Moreover, in view of the ruling of the Supreme Court in 
Goldman v. United States, 316 U.S. 129, there was no inter¬ 
ception of the conversation. In any event, the contents of 
the conversation was neither divulged nor published; ex¬ 
cept at the instance of appellant himself. 

i 

II 

No instruction on entrapment was indicated in view of the 
fact that prior to the intervention of the police, appellant 
had, admittedly, embarked on a course of criminal conduct. 
That being the case, even if the police had provoked the 
particular violation which gave rise to the conviction, there 
could not, legally, have been any entrapment. 

III 

The validity of the conviction under the first count of the 
indictment is not challenged in the arguments on the instruc¬ 
tions and the presumptions. A general sentence of not 
more than the maximum for any one count having been im- 

N 



posed, those issues therefore need not be considered. In 
any event, the trial court correctly ruled on the legal con¬ 
sequences of the presumptions and he gave a more than 
fair instruction. 

IV 

The Court did not abuse its discretion in refusing to grant 
a mistrial on an unsupported vague charge by defense 
counsel that two jurors had made a vague comment regard¬ 
ing narcotics peddlers. 

ARGUMENT 

I 

The Action of a Police Officer in Listening in to a Telephone 

Conversation Between Appellant and an Informer with the 

Latter’s Consent Did Not Constitute a Violation of 47 U. S. C. 

§605. 

A. Introductory 

Section G05 of the Communications Act of 1934, 47 U.S.C. 
§ 605, provides in pertinent part that 

* * # no person not being authorized by the sender 
shall intercept any communication and divulge or pub¬ 
lish the existence, contents, substance, purport, effect, 
or meaning of such intercepted communication to any 
person * * *. 

Appellant contended below that the evidence against him 
was secured in violation of such section 0 and after first 
moving to suppress the evidence secured under color of a 
search warrant he later tiled a supplemental motion to 
suppress by which he sought to have all of the Govern¬ 
ment’s evidence eliminated. The denial of that supple¬ 
mental motion is assigned as the first, and probably the 
principal, error committed by the District Court. 

This is, very briefly, the factual background for that con¬ 
tention. Bolen, a police informer, while in the office of the 

9 Neither “monitoring” nor “wire tapping” is prohibited by the 
Constitution or the common law. Olmstead v. United States, 277 
U.S. 43S, 4S S. Ct. 564, 72 L. Ed. 944 (1928). 
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police narcotic squad, made a telephone call to appellant 
with a police officer listening in on an extension telephone. 
In the course of the conversation, appellant and Bolen, who 
had previously dealt with one another in narcotics, made 
arrangements to meet later in the day for a further buy of 
heroin. The meeting took place, the informer bought nar¬ 
cotics from appellant with marked money, and appellant 
was arrested. Neither the contents of the telephone con¬ 
versation nor as much as the fact that such a conversation 
had taken place were brought out by the prosecution and 
the telephone conversation formed no part of the prosecu¬ 
tion’s case. Its existence was, however, revealed through 
cross examination by defense counsel. 

There is not a very considerable body of law on the sub¬ 
ject of “monitored”—as distinguished from “wire tapped” 
—telephone calls. In the course of this portion of the brief 
we will refer principally to the following decisions: Gold¬ 
man v. United States, 316 U.S. 129, 62 S.Ct. 993, S6 L.Ed. 
1322 (1942); United States v. Polakoff, 112 F. 2d 888 (2d 
Cir. 1940), cert, denied, 311 U.S. 653 (1940); Reitnieister 
v. Reitmeister, 162 F.2d 691 (2d Cir. 1947); United States v. 
Yee Ping Jong, 26 F. Supp. 69 (W.D. Pa. 1939); United 
States v. Gutter, 101 F. Supp. 176 (E.D. Pa. 1951) ; and 
United States v. Lewis, 87 F. Supp. 970 (D.C. 1950), rev’d 
on other grounds, sub. nom. Billed v. United States, 87 
U.S. App. D.C. 274, 184 F. 2d 394 (1950). These decisions 
discuss all aspects of the Section 605 question; diligent re¬ 
search has yielded no other cases of significance bearing 
thereon. 

B. . . . no person not being authorized by the sender . . . 

1. Only such interception and publication is forbidden by 
Section 605 as is not authorized by the “sender.” One of 
the crucial issues, then, is whether Leverl Bolen, the em¬ 
ployee-informer, with whose knowledge and consent the con¬ 
versation was overheard by the police sergeant, could be 
considered the “sender” within the meaning of the statute, 
or whether authority for the “monitoring” had to be 
secured from (a) appellant, or (b) both appellant and Bolen. 
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It is extremely significant, we believe, that the clanse here 
in question refers to the word “ .sender” in the singular, 
n ot the plural. If we assume, as we must, that the language 
used by the Congress was so employed by deliberate choice; 
and since it is well settled that the words of a statute must 
be given their fair and commonly accepted meaning; United 
States v. Raynor, 302 ILS. f)40, 552, 58 S.Ct. 353, 82 L.Ed. 
413 (1938); United States v. Wurts, 303 U.S. 414, 417, 58 
S.Ct. 637, 82 L.Ed. 932 (1938): Caminetti v. United Slates, 
242 U.S. 470, 485, 490, 37 S. Ct. 192, 61 L.Ed. 442 (1917); 
two possibilities of construction are open: (l)that the 
“sender” of a telephonic conversation within the meaning 
of Section 605, is the person who initiates the call; and (2) 
that the clause was not meant to apply to the telephone at 
all but only to types of communication, such as radiogram, 
cable, telegraph, which allow for each message but one 
sender and one receiver. 

If the words of the statute are given their natural mean¬ 
ing, that meaning which most sensibly and most logically 
suggests itself, then the statute can only be read to require 
the consent only of the sender, that is, the person who starts, 
initiates, i.e., sends the communication and conversation. 
It would obviously he a distortion of the meaning of lan¬ 
guage to require in this situation only the consent of the 
receiver of the call, and it would, similarly, be not a little 
strain upon the literal words to demand the consent of 
both sender and receiver, where the statute speaks of hut 
one. To so rule would be almost equivalent to leaving the 

field of construction for that of amendment. For onlv bv 

• • 

in effect amending the statute to make it read “no person 
not being authorized by the sender and the receiver . . .” 
could it be held that the consent of both parties to the con¬ 
versation must be obtained. Needless to say such an amend¬ 
ment by-construction is neither within the competence nor 
the jurisdiction of the courts. Actually, the addition of a 
requirement of consent by the recipient of a telephone mes¬ 
sage would be as far-reaching and as unwarranted a type 
of judicial “amendment” as one which might prohibit 
publication of a telegraphic message without, the consent 
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of its recipient. Congress, not having seen fit to protect 
persons receiving telephone messages, the courts should 
not be expected to supply an element, which, depending upon 
the point of view, may be regarded as a safeguard or as an 
additional obstacle to law enforcement. 

It may well be argued, indeed it has been said in the 
Polakoff decision, supra, that to hold that the originator 
of the call has the power to surrender the other’s privilege 
under § 603 would be to deny significance to that privilege. 
That argument, however, assumes its premise. If it be 
assumed that the receiver of a telephone communication 
has a privilege then of course only lie can waive such priv¬ 
ilege. But the statute totally fails to mention a receiver; 
it speaks of nothing but the send er—which can only mean 
the originator of t he call. 

It has been said, too, that each party alternately is sender 
and receiver and that to safeguard the privilege, the entire 
conversation must be eliminated. 10 But there is no indica¬ 
tion in the statute or its legislative history that Congress 
intended the word “sender” to be subjected to as tortured 
an interpretation as would result from a holding that a per¬ 
son receiving a telephone call becomes a sender of the call 
merely because he replies (or perhaps even keeps silent). 
Under the facts of the instant case, such holding would be 
particularly incongruous since the officer listening in could 
have learned all he needed to know—even assuming 
arguendo that he did not already know or would not hgve 
been told subsequently by the informer-employee—from the 
remarks of the person who initiated the call and whose con¬ 
sent he had obtained. 

The alternate construction of Section 605—that it was 
not intended to apply to telephone conversations 11 —sup- 

10 However, even those upholding the Polakoff view have theorized 
that if it were possible physically to separate what each party said 
the talk of the consenting party could legally be divulged. Applied 
to the instant case that would mean that Bolen’s agreement to meet 
at a particular place at a particular time could be shown (which 
is all the prosecution required) since it could be gleaned from 
Bolen’s own comments. 

11 Polakoff concedes that “The word, 'sender’, in § 605 is less apt 

for a telephone talk than for a telegram . . 112 F. 2d at p. 889. 
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ports, and is in turn supported by, the view that only the 
true sender’s authorization is required for interception and 
divulgence. Since the plural of “sender” is not used in the 
Act, and assuming the premise of Judge Hand’s opinion in 
Polakoff that the statute makes no sense if the consent 
of only one party is necessary, then it would seem to follow 
that the statute, as presently drafted, simply cannot be 
rationally applied to telephone conversations, unless neither 
party authorized the interception. The interdiction of Sec¬ 
tion 605 has in the past been applied by the Supreme Court 
to the telephone and to telephonic conversations, 12 but never 
in a situation where consent of one of the parties to the 
communication had been secured. 13 There was never oc¬ 
casion, therefore, for the Court to examine the statute in 
the light of the singularity of the crucial term “sender”, 
and there was never occasion for the Court to consider the 
inapplicability of a statute referring in the singular to a 
“sender” to a state of facts (telephonic communication) 
which, by its very nature, must have two parties (assuming 
Judge Hand’s analysis regarding the consequences arising 
out of the antiphonal nature of the telephone conversation 
to be correct). 

What this means is that if a telephone conversation is to 
be considered as having but one sender, then clearly, the 
originator of the call is that sender and only his consent is 
necessary. On the other hand, if every telephone conver¬ 
sation must be regarded, because of its antiphonal nature, 
as having two alternate senders, then the statute cannot 
logically be applied to telephone conversations since there 
is no warrant therein for requiring the consent of plurality 
of senders. 

Any holding contrary to that outlined above would sub- 

12 E.g., Weiss v. United States, 308 U.S. 321, 60 S. Ct. 269, 84 
L. Ed. 298 (1939); Nardone v. United States, 30S U.S. 338. 60 S. Ct. 
266, 84 L. Ed. 307 (1939); Nardone v. United States, 302 U.S. 379, 
58 S. Ct, 275, 82 L. Ed. 314 (1938). 

13 The Court recently specifically declined to decide whether such 
facts would amount to a violation of the statute in a federal pro¬ 
ceeding. Schwartz v. Texas, 344 U.S. 199, 73 S. Ct. 232, 97 L. Ed. 
231 (1952). 
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ject the statutory language to considerable strain, and could 
be effected, if at all, only as a result of magnified pressure of 
public policy, as such policy may reasonably be inferred 
from the statute. 14 But this statute certainly was not con- 

•r 

ceived to have the effect some are seeking now r to ascribe 
to it. 15 

Section 605, particularly the clause which here governs, 
constitutes but a slightly modified version of Section 27 of 
the Radio Act of 1927, 44 Stat. 1162, 1172. The old statute 
was limited to the regulation of radio communications, and 
to that purpose the prohibition on interception and divul- 
gence without the consent of the sender was admirably 
suited. When Congress later enacted the Communications 

i 

14 Compare, Nardone v. United States, supra, 308 U.S. at p. 340, 
“Any claim for the exclusion of evidence logically relevant in 
criminal prosecutions is heavily handicapped. It must be justified 
by an over-riding public policy expressed in the Constitution or the 
law of the land/’ 

1S The Superior Court of Pennsylvania said recently: “During 
the passage of the Communications Act no mention was made of 
any change in the law relating to wire tapping or the admission of 
evidence obtained thereby. In fact. Congressman Sam Rayburn 
in reporting for the Committee on Interstate and Foreign Commerce 
which had the bill, said to members of the House of Representa¬ 
tives on June 2, 1934: ‘I think it is also a fair statement to make 
that the bill as a whole does not change existing law, not only with 
reference to radio but with reference to telegraph, telephone, and 
cable, except in the transfer of the jurisdiction and such minor 
amendments as to make such transfer effective.’ 73rd Congress, 
Second Session, Congressional Record Vol. 78, part 10, page 10313. 
Thus Congress was told that the bill did not change existing law 
with reference to telephone except in the transfer of jurisdiction. 
During the entire 1934 session Congress did not discuss wire tap¬ 
ping. * * * In the light of the refusal of Congress to enact legis¬ 
lation prohibiting wire tapping every time the issue was directly 
presented to it, and its failure to discuss the effect of the passage 
of the Federal Communications Act on wire tapping, the section 
was. indeed, what is frequently referred to in legislative parlance 
as a ‘sneak amendment.’ ” And in a footnote: “It is not infrequent 
that important and controversial changes in statutory law, rejected 
whenever directly presented, are subsequently ‘found’ in codifica¬ 
tions or verbose acts whose main purpose is entirely foreign to the 
unobserved change which is subsequently discovered.” * * * Com¬ 
monwealth v. Chaitt, — Pa. —, 107 A.2d 214, 219 (1954). 
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Act of 1934, which provided for comprehensive regulation 
of all communications media, Section 27 was simply taken 
over and made a part of the new Act, with no thought given, 
as far as the legislative history reveals, to the matters to 
which the Act is now sought to be extended. 16 Section 605 
has been employed to prevent the use as evidence of matters 
obtained by “wire tapping,” that is, the physical intercep¬ 
tion of a telephone conversation between two persons by a 
third without the knowledge or consent of either; but, as 
the Supreme Court held in the second Nardone case, supra , 
wire-tapping is “inconsistent with ethical standards and 
destructive of personal liberty,” for the reason that, as the 
Court then said, participants to a telephonic conversation 
are deemed to have a right of privacy which public policy 
required should remain inviolate against unauthorized in¬ 
trusions by third persons, whether Government agents or 
others. 17 

No similar policy applies to the present case, since it 
involves no wire-tapping and no unauthorized invasion of 
the right of privacy. Each participant to a telephonic con- 

10 The legislative history reveals little about the intent of the 
Congressional sponsors and supporters of the bill except in a nega¬ 
tive way. Apparently, concerned as the Congress was with many 
other, controversial, features of the bill, it found little time for dis¬ 
cussion of Section 605. That section was tacked on at the end of an 
Act dealing with problems quite unrelated to the evidentiary ques¬ 
tions which have since been read into Section 605, and it was 
grouped rather summarily with sections dealing with transfer of 
duties, repeals and amendments, transfer of employees, effect of 
transfers, war emergencies, effective date, and separability clause, 
under Miscellaneous Provisions. In view of the absence of even 
a minimum of consideration accorded by the legislature to this 
section, it appears doubtful, to say the least, that Congress had 
in mind the broad interdiction on wire-tapping which has since been 
made a part of the Act by interpretation. But the courts might well 
be wary of extending further the reach of a section by judicial con¬ 
struction, which, legislatively, probably was not intended to reach 
even this far. 

17 But, as Judge Clark points out in his dissent in Polakoff . the 
general view of commentators has been that the doctrine already 
promulgated goes to the edge of the requirements of the public 
policy. 112 F. 2d at p. S93. 
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versation is at liberty to divulge to anyone be pleases what 
was said, 18 and the act of disclosure by a participant, what¬ 
ever form it may take, cannot therefore be deemed a viola¬ 
tion of any right or privacy enjoyed by the other partici¬ 
pant. There is, we submit, no diffe rence from either an 
ethical or a legal standpoint, bet ween public ation of the 
talk by the participant by mea ns of oral repetition o r broad¬ 
cast of the conversation, by written duplication, j>r by con¬ 
nection of the telephone receiver to a microphone and a loud¬ 
speaker, on the one hand ;jmd publication of such conversa¬ 
tion by a third person, an agent, listening in on an extension 
phone with permission of the participant, on the other. 
Once it is established, as here, that disclosure of the sub¬ 
stance of the communication is permissible to one without 
prior consent from the other, no moral considerations dic¬ 
tate that the disclosure be made through one means rather 
than the other, through repetition by the participant rather 
than through repetition by the participant’s agent. In other 
words, the proper line of demarcation between the myriads 
of situations which could be imagined is not, as some have 
suggested, that which separates mechanical recording from 
human listening, or that which separates Governmental 
divulgence from private publication: the logical line is that 
which separates interception without the knowledge and 
consent of either party (amounting to an invasion of both 
their privacy and the means of communication); from over¬ 
hearing by a participant, at his direction, or otherwise with 
his consent (which violates neither privacy nor means of 
communication). A statute thus limited will accomplish 
its real purposes: primarily, protection of the public from 
unfair practices of employees and agents of wire com¬ 
panies; 19 and secondarily, protection of the public from 
“tapping” of wires by strangers to the conversants. 


18 The Polakofj majority decision recognizes this. “The receiver 
may certainly himself broadcast the message as he pleases . . .” 
112 F. 2d at p. 889. 

19 The Goldman decision emphasized that the yncans of com¬ 
munication were to be afforded nrotection. 316 U.S. at p. 133. 
And compare. United States v. Gruber, 123 F. 2d 307 (2d Cir. 1941). 
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The lower courts view that section 605 must be limited to 
those purposes and situations is fully supported and indeed 
borne out by a reading of the section as a whole, of which 
the clause here directly applicable is but a part. The first 
clause of section 605 deals with employees of wire and 
radio companies who receive or assist in receiving or trans¬ 
mitting communications by wire or radio. The second 
clause is that here involved. The third sentence directs 
that “no person not being entitled thereto shall receive * * # 
any * * * communication * * * and use the same * * * for 
his own benefit or for the benefit of another not entitled 
thereto .” (Emphasis added.) The implication is clear that 
a person entitled to receive the communication may use it 
for his own benefit or for the benefit of another. The fourth 
clause, in a similar vein, prohibits the use by the recipient 
of a previously intercepted communication of that com¬ 
munication “for his own benefit or for the benefit of another 
not entitled thereto.” (Emphasis added). 

Thus, of the four clauses, the first cannot, by its very 
nature, be interpreted to apply to the recipient or intended 
recipient of a communication; and the prohibitions of the 
third and fourth are specifically restricted to “persons not 
entitled** to receive the messages. It is hardlv likelv that 
the Congress intended to insert a “sleeper*’ clause different 
in intent from the remainder of the section and much 
broader in scope. By far the more reasonable and plaus- 
able interpretation of the third clause is that it was intended 
to be part of a harmonious whole, designed to exclude third 
parties but not in any way limiting the rights of the re¬ 
cipient. 

2. Appellant appears to question the fact of consent or 
authorization by referring to what he considers the “very 
interesting factor*’ that Bolen did not consent until “sub¬ 
sequent to (a) his arrest, and (b) the promise to intercede 
with the District Attorney if the call was made” (Br., 
page 14). Not only do the factual premises for this argu¬ 
ment stand on a rather shaky foundation, but the legal 
con«oouonces, too. are not those appellant intimates. 

It is doubtful, to say the least, that Bolen was ever ar- 
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rested in connection with this case. He, at least did not 
seem to consider himself under arrest, as he testified, 

Q. Did he say to you that day in the Woodner apart¬ 
ment that he would put you in custody, that he would 
arrest you? 

A. No. (App. 9.) 20 

Sgt. Gabrys had no warrant of arrest for Bolen (App. 23) 
and did not see Bolen commit anv offense. 

Similarly, on the question of promises, Bolen testified 
that the police asked him to act as informer but made no 
definite promise. They merely stated that they would 
“present the evidence in the case on [his] source of supply 
to the District Attorney’s office in consideration on [his] 
case” (App. 8-9). On cross-examination Bolen said that 
he accompanied Sgt. Gabry’s because he “wished to.” “I 
wouldn’t do something I didn’t wish to do” (App. 11). 
There is no evidence whatever in the record that the officers 
made any threats or promises with respect to the call it¬ 
self, and Bolen affirmed three times that he “decided” he 
would make the call (App. 11). 

Not only, then, is there lacking a firm factual under¬ 
pinning for this particular claim, but it is novel, too, ap¬ 
pellant having neglected to raise it in the lower court. On 
the contrary, at the hearing on the motion to suppress 
counsel for appellant specifically acquiesced in the opinion 
of the court that only an issue of law was presented. In 
view of that background the finding of the District Court 
that it was “admitted by both parties that this conversation 
was overheard with the knowledge and consent of the in¬ 
former” was a fair reflection of the motion and the hearing, 
and appellant is foreclosed from now contradicting that 
finding. 

Finally, assuming, arguendo, that Bolen was influenced in 
his decision to make the call by “constructive duress,” ap- 

20 It is only fair to add, however, that after a lengthy, vigorous, 
and confusing cross-examination, the witness answered in the affir¬ 
mative when asked whether he accompanied Sgt. Gabrys at his 
command and under arrest (J.A. 11). 


pellant would not be aided thereby. Bolen continued to 
cooperate fully with the police and the prosecution; he testi¬ 
fied at appellant’s trial in the government’s behalf; he never 
asserted affirmatively or tacitly that his consent was unreal 
or that his privilege under section 605 had been violated in 
any way. The privilege being a personal one, it cannot be 
asserted by another, cf. Gibson v. United States, 80 U.S. 
App. D.C. 81,149 F. 2d 381 (1945), cert denied 326 U.S. 724 
(1945), and appellant is without standing to raise the issue 
of lack of effective consent. See Goldstein v. United States, 
316 U.S. 114, 62 S. Ct. 1000, 86 L. Ed. 1312 (1942). 21 

C. . . . shall intercept any communication . . . 

In the opinion of appellee, a person cannot intercept a 
communication at the moment he receives it. 

To “intercept” has been defined as: to seize or stop by 
the way so as to prevent from reaching the destination; 
arrest in passage; as, to intercept a messenger. 22 It does 
not aptly refer to a communication which has reached its 
destination and is overheard at one end of the line by, or at 
the direction of, one of the participants. However, since 
United States v. Polahoff, supra, 2 * which is cited by appel¬ 
lant, held to the contrary, it may perhaps be appropriate 
at this point to examine and analyze that decision and the 
other cases bearing upon this issue. 

In the Polahoff case, defendants were convicted of con- 

21 An additional factor comes to mind. The call in the instant 
case was made, not from a private wire, from an instrument leased 
to and under the exclusive control of a private person. Rather, it 
was made from a Government line, one serviced by a central switch¬ 
board with many extensions, all within the control of the Govern¬ 
ment. The right of privacy, if any, belonged to the subscriber, not 
to the casual user who must have been well aware that within the 
area serviced by the central police department switchboard he could 
have no real privacy. Thus, Bolen’s actual consent may well have 
been unnecessary so long as the subscriber, through the officers, its 
agents, consented to the overhearing of the communication. Com¬ 
pare the statement in Billed v. United States , supra , that there is 
no interception where a number is called and a person other than 
the intended receiver replies. 

22 1 Standard Dictionary; see also, 5 The Century Dictionary and 
Cyclopedia 11911 ed.). 

23 112 F. 2d 888. 


spiracy to obstruct justice. At the trial, one Kafton, a 
police info rmer, t estified as to certain telephone conversa¬ 
tion s he had with defendants wherein damaging admissions 
were made. During defendants’ case, one defendant denied 
that he had ever spoken to Kafton on the telephone and the 
other admitted that conversations had taken place but his 
version differed from that given by Kafton. On rebuttal, 
the Go vernment was pe rmitted to bring in recordin gs of th e 
co nversations made in the offices ofTlie f ederal .Bureau of 
Investigation irom an extension in the circuit used bv 
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Kafton. Ultimately, defendants were convicted, but the 
’Court of Appeals for the Second Circuit reversed and wrote 
an opinion which today is the principal authority opposed 
to the view taken here by appellee. 

The opinion in Polakoff was authored by Judge Learned 
Hand, concurred in specially by Judge Augustus Hand, and 
dissented from by Judge Clark. The concurring jfidge 
stated that he agreed with the majority opinion only because 
the result reached seemed to follow inevitably from certain 
recent Supreme Court decisions but emphasized that he 
“should be gratified” if the views expressed by the dis¬ 
senting judge were to prevail; that he was “convinced that 
prohibition of the use of wire taps to detect the activities 
of criminals * * * imposes great and at times insurmount¬ 
able obstacles upon the prosecuting authorities in : the 
detection and prosecution of crime;” and that he could see 
no fundamental difference “between evidence obtained in 
this way and by many other methods of [permissible] 
detection * * *.” Judge Clark wrote an exceptionally able 
and well-reasoned dissent which concludes that the statute 
here in question does not prohibit the type of activity in¬ 
dulged in bv the officers in that case. But Judge Learned 
Hand was not persuaded and he flatly held that the record¬ 
ing made was an “interception” within the meaning of the 
statute. Nor was he persuaded by United States v. Yee 
Piny Jong, supra?* the fountainhead of the law on this 
subject, which he fully recognized as being contrary to his 
own position. 

Two years later, the Supreme Court had an opportunity 


24 26 F. Supp. 69. 
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to choose between Judge Hand’s opinion in Polakoff and 
Judge Gibson’s views in Fee Ping Jong, and it unhesitat¬ 
ingly chose the latter. In Goldman v. United States, supra, 
federal agents installed a detectaphone (powerful amplify¬ 
ing device) in an oflice adjoining that of one of the defend¬ 
ants. By means of the instrument the agents overheard, 
and a stenographer transcribed, portions of telephone con¬ 
versations carried on bv defendant. The evidence thus 

» 

obtained was admitted at the trial over objection. The 
Supreme Court held that the overhearing and divulgence 
was not a violation of Section 605 because there was neither 
a communication nor an interception. On the latter point 
the Court said, 

The same view of the scope of the Communications 
Act follows from the natural meaning of the term 
“intercept.” As has rightly been held, this word indi¬ 
cates the taking or seizure bv the wav or before arrival 
at the destined place. It does not ordinarily connote 
the obtaining of what is sent before, or at the moment, 
it leaves the possession of the proposed sender, or after, 
or at the moment, it comes into the possessioyi of the 
intended, receiver. (Citing United States v. Yee Ping 
Jong, 26 F. Supp. 69, 70). 25 

After the decision in Goldman, this problem again arose 
in the Second Circuit, and another of the judges of the 
Court of Appeals divorced himself from Judge Hand’s 
views in Polakoff. Reitmeister v. Reitmeister, supra , 2C was 
a civil action for damages for an alleged violation of Sec¬ 
tion 605. Defendants gained a judgment in the trial court 
and that judgment was affirmed by the Court of Appeals. 
The facts were that one of the defendants had attached a 
recording device to an extension phone by means of which 
he took down conversations with the plaintiff and subse¬ 
quently published the record thus obtained in court. Judge 
Learned Hand again was alone in finding an “intercept,” 


25 316 U.S. at page 134. Emphasis supplied. 

26 162 F. 2d at page 697. 
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Judge Chase concurring specially beginning with these 
words: 


Because I do not believe that our decision in United 
States v. Polakoff, 2 Cir., 112 F. 2d 888 has survived 
that of the Supreme Court in Goldman v. United States 
* * * I do not think that Section 605 of Title 47 


U. S. C. A. can now be given the meaning and scope 
then attributed to it. Accordingly I should affirm the 
judgment on the ground that no interception of the 


message in violation of the statute was shown * * 




Judge Chase went on to say that when the plaintiff sent 
messages by telephone the method he chose was one which 
included all telephone receivers listed under the call num¬ 
ber, and “when his messages were received, without previ¬ 
ous diversion, at that destination the requirements of Sec. 
605 were fulfilled.” And he referred to Goldman for the 
proposition that “overhearing” of a conversation at the 
destination point of the communication could not be an 
“interception” since the messages ceased to be wire com¬ 
munications when thev became audible at the receiving 
station called. 27 

It is, we believe, fair to state, that only one judge of the 
Court of Appeals for the Second Circuit has taken the con¬ 
sistent position that overhearing of a telephone conversa¬ 
tion with the consent of one party thereto is an “intercept.” 
Actually, Judge Learned Hand, albeit a very great and 
distinguished jurist, was until Judge Pine’s recent decision 
in United States v. Stephenson , Crim. No. 1838-53, 28 the only 
judge in the United States who had so held. We submit 
that since this Court is not bound to follow even unequivocal 
and undoubted majority decisions of other federal circuits, 20 
perhaps even somewhat less weight than usual should be 


27 Judge Clark, also concurring specially, did not modify his 
Polakoff views and voted to affirm the judgment. 

28 Presently pending in this Court under No. 12,421. 

29 Compare, Coplon v. United States, 89 U.S. App. D.C. 103, 191 
F. 2d 749 (1951), cert, denied, 342 U.S. 926 (1952). 





28 


given to the Polakoff decision on “interception’’ in view of 
the dubious basis upon which it stands. 30 

On the other hand, Judge Gibson’s views in Yee Ping 
Jong, supra, which were stamped with approval byTfrc 
Supreme Court in Goldman, seem a much more reasonable 
and closely reasoned interpretation of the statute. In that 
case, an informer called defendant on the telephone, a re¬ 
cording device having previously been attache d to th e wire. 
The record was introduced at the trial and upon a motion 
for a new trial this was alleged to have been error. The 
court said: 

The manner in which the conversation in question 
was recorded does not seem to present such an inter¬ 
ception as is contemplated by the quoted statute. Web¬ 
ster’s Xew International Dictionary defines the verb 

•» 

“intercept” in part as follows: “To take or seize by 
the way, or before arrival at the destined place; 
* # # The call to the defendant was made by Agent 
White, and the conversation between his interpreter 
and the defendant was not obtained by a “tapping of 
the wire” between the localitv of call and the locality 
of answer by an unauthorized person, J)ut was, in effect, 
a me re r ecording of the conversation at one end of 
the line by one of the participants. It differed only 
in the method of recording from a transcription of a 

30 For the same reason, the issue cannot be regarded as decided in 
this circuit in spite of the decision in James v. United States, 89 U.S. 
App. D.C. 201, 191 F. 2d 472 (1951). The only pertinent authority 
there cited was Polakoff. The briefs filed by the parties indicate 
that the Court was not fully apprised of the subsequent history of 
the Polakoff rationale, both in the Supreme Court and in the Court 
of Appeals for the Second Circuit. Moreover, the applicable state¬ 
ment in James was pure dicta and thus not binding in any event. 
And see also, United States v. Lewis, supra, where the District Court 
for the District of Columbia held that it was not a violation of 
§ 605 to record or overhear a telephone conversation “at the instance 
of or with the consent or knowing acquiescence of one of the parties 
to it.” While the conviction of Lewis was reversed on other 
grounds, this Court said that there is no interception when a person 
calls a number and speaks a message to whoever answers even if that 
person not be the intended receiver. Billed v. United States, supra. 
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telephone conversation made by a participant. We are 
of opinion that the admission of the record in evidence 
was not error. 26 F. Supp. at page 70. 

Recently, in United States v. Gutter, supra, 31 the court 
had occasion to decide a very similar issue; i. e., whether, 
assuming the other facts to be favorable to those claiming 
violations of Section 605, the use of an extension telephone 
to overhear a conversation between one who consents: and 
one who does not, could be an “interception” within the 
meaning of the Act. The Court held that the interception 
forbidden by the Act “must be * * * the interjection of 
an independent receiving device between the lips of the 
sender and the ear of the receiver,” and that an extension 
phone is not an agency, which, when used in making 
audible a conversation, violates the Act. 

Both in Gutter and in Yee Ping Jong, we have an informer 
placing a call and an overhearing unauthorized by the other 
party—precisely as in this case—and in both instances the 
court held that such procedure did violate the Act. 

While the decisions, with the exception of that of Judge 
Hand in Polakoff, make it clear that the type of “overhear¬ 
ing” involved is not within the prohibition of the statute, 
reason, too, tells us that such practices should not be re¬ 
garded as “interceptions.” The classical concept of the 
intercept is one containing surreptitiousness as its principal 
element; that is, the doing of the act without knowledge of 
either party. 32 

There may well be very good reasons of public policy for 
rejecting such surreptitious, clandestine “tapping’’ of 
wires and this activity may well be regarded as “dirty busi¬ 
ness” in Mr. Justice Holmes’ phrase. But, as Judge Clark 
remarked in Polakoff, there can be no such public policy to 
hamper the normal use of conversation by an individual. 
If he willinglv talks to a man either face to face or by tele- 
phone, it cannot be dirty business, or indeed more than 

:$1 101 F. Supp. 176. 

32 “This divulgence was not consented to by either of the parties 
to any of the telephone conversations.” Weiss v. United States, 
supra, 308 U.S. at page 330. (Emphasis supplied.) 
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he ought to expect, if the other party uses the conversation 
for his own ends. 

A trial is not, continues Judge Clark, some kind of game 
where one party pits his recollection or his trustworthiness 
against the other party, with the impartial record (or a 
third person listening in) which would or might settle the 
question resolutely excluded. That is contrary to all 
modern trends in the law of evidence. 

Furthermore, the interpretation advocated by appellant 
would inevitably lead to the outlawing of traditional and 
innocent business practices such as that employed by many 
executives both in Government and private industry to have 
their secretaries listen in on their telephone conversations 
for the purpose of note-taking and with a view to the main¬ 
tenance of a record of appointments, correspondence, agree¬ 
ments, etc. 33 As the lower court said in the case at bar, 
“obviously the Congress could not have intended a ban on 
harmless recognized practices that are in the interests of 
accuracy and efficiency. Its attention was directed to ille¬ 
gitimate disclosures of messages by confidential employees 
and to surreptitious wire tapping, which appeared abhor¬ 
rent and pregnant with danger.” 

The ban imposed by the Act has real meaning, for under 
47 U.S.C. § 501 anyone who willfully and knowingly com¬ 
mits any of the acts prohibited by the statute may be sen¬ 
tenced to imprisonment for two years, a fine of $10,000, or 
both. A construction which subjects to criminal liability a 
secretary listening in on the conversations of her employer 
at his direction and with his consent should not obtain with¬ 
out a much less equivocal expression of Congressional will. 

Not only the problem of criminal penalties, however, is 
involved. Civilly, too, a restriction so far-reaching, so 
unusual, on use of a device in such common and extensive 
use as a telephone should be clearly expressed and not dis¬ 
covered only by the process of inference. 34 

33 During the recent Senate hearings on the Army-McCarthy 
controversy it became apparent that the Secretary of the Army 
made use of such records. 

34 Judge Clark, dissenting in Polakoff, 112 F. 2d at page 892. 
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It is submitted that a holding that a person *‘intercepts’’ 
his own telephone call when he permits another person to 
listen in would be an unreasonable and far-fetched construc¬ 
tion and should not be adopted by this Court. 

D. . . . and divulge or publish the existence, contents, sub¬ 
stance, purport, effect, or meaning of such intercepted 
communication . . . 

The statute is violated only if, in addition to an intercep¬ 
tion not authorized by the sender, there is also divulgenee 
or publication of a communication. In other words, anyone 
may intercept communications with impunity; it is only 
when the communication is also published that the Section 
605 prohibition enters the picture. 

The prosecution in the instant case did not bring out in 
any manner or by any means anything said by either party 
in the telephone conversation; there was not even an intima¬ 
tion that such conversation had ever taken place. The first 
reference to a telephone conversation occurred when de¬ 
fense counsel asked Bolen, the informer and prosecution 
witness, “Now, what time did you make this telephone call 
you are talking about?” whereupon the prosecutor objected 
that the witness had made no reference to a telephone call, 
and the question had to be withdrawn (App. 9). Subse¬ 
quently, however, counsel did draw out of the witness and 
other prosecution witnesses the story of that call and what, 
in a general way, had been discussed in the course of the 
conversation. While the cases have held that a divulgenee 
in court is no less a divulgenee within the meaning of Sec¬ 
tion G05, no decision has gone so far as to say that the 
divulgenee can be charged to the prosecution if it is the 
defense which brings out that an interception has taken 
place. In the strict sense, then, there was neither divulgenee 
nor publication. 

The further question arises whether the information 
gained by the interception led to the discovery of such evi¬ 
dence as was introduced. There is some authority for the 
proposition that if the answer is in the affirmative the con¬ 
viction cannot stand. United States v. Coplon, 185 F. 2d 629 
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(1950). 30 But we submit that this Court should decline to 
adopt the rule of the Second Circuit that a conviction must 
be reversed if wire tapping was merely the original source 
which led to perfectly legitimate and unimpeachable evi¬ 
dence ; for while such drastic penalty upon the Government 
may well be appropriate where there has occurred a viola¬ 
tion of the defendant’s Constitutional rights, the doctrine 
should not be carried over into the field of mere possible 
statutory violations. By analogy, the courts have never 
taken the position that they are deprived of jurisdiction 
merely because the defendant has been brought before the 
particular court by abduction from another State or a for¬ 
eign country—even if the abduction amounted to violation 
of a federal statute. Frisbie v. Collins, 342 U.S. 519, 72 
S. Ct. 509, 96 L. Ed. 541 (1952). 

But assuming, arguendo, that the Coplon rule governs in 
this jurisdiction, it would seem to have no applicability to 
the instant case, in any event. Even Judge Hand concedes 
that “the receiver mav certainlv broadcast the message as 
he pleases ...” and it is difficult to see why the receiver’s 
“agent” should not be so privileged. In the present case, 
Bolen had the right to tell anyone, including the police offi¬ 
cers,Vhat he had heard appellant say 36 and he undoubtedly 
would have donelsoliad there been any necessity. But there 
would have been no need to even do that since by merely 
disclosing to the police officers what he, himself, had said, 
or by informing them of the agreement to meet at a certain 
time in a certain place, he would have given to the officers 
all they wanted to know. None of those actions could pos- 

35 Judge Learned Hand, who wrote that decision, too, expressed 
some doubt that the Supreme Court would ultimately concur in his 
view. He did not feel, nor do we, that the second Nardone case 
provided the solution. 

36 Just as he had the right to write down the conversation as it 
occurred and to show the transcript to anyone; and the right to 
connect the telephone receiver apparatus used to a loud speaker 
and to have the conversation overheard by others or taken down 
by a stenographer; and the right, too, to allow the officer to hold 
his ear close enough to the instrument to perceive the sounds com¬ 
ing over the wire. 


sibly have been a violation of § 605, under any interpreta¬ 
tion. I n no rea l s ense can the monitoring be consider ed as 
having “led” lo the e vidence that convicted appellant— 
even by the Coplon test. This is not the type of case where 
the Government seeks to convict criminals by the words they 
speak over the telephone, it is not the case of an admission 
of wrongdoing disclosed in court by means of a record 
or by third party testimony; the monitoring at most pro¬ 
vided the police with confirmation of a fact otherwise avail¬ 
able to them. 37 

Moreover, in the Coplon-t ype cases, neither party to the 
telephone conversation cooperated with the police since all 
of those cases involved straight third-party wire tapping. 
The police in those cases could not have known of the evi¬ 
dence but for the “tap.” But in the instant situation, 
where one party to the conversation was cooperating with 
and aiding the prosecuting and law enforcing authorities 
there could have been no purpose in listening to the conver¬ 
sation except to confirm the story which would be given by 
the informer in any event, or to corroborate any admissions 
the defendant might make over the telephone. We know 
that the second contingency did not here occur, 38 and as for 
the first, it would appear that only by a gigantic broadening 
of a doctrine of dubious antecedents could confirmation be 
equated with publication. 

II 

The Court Was Correct in Refusing to Instruct on Entrapment 

Appellant further asserts that it was error to reftise to 
instruct the jury on entrapment as a defense. 

37 Cf. Goldstein v. United States, supra. Compare also, Coplon 
v. United States, supra, where this court rejected the “lead” theory 
in a case where F.B.I. agents learned through wiretapping of the 
accused’s intention to make certain journeys but where that infor¬ 
mation was also otherwise available. 

38 This is not therefore the Polakoff case or Fallon v. United States. 
112 F. 2d 894 (2d Cir. 1940) where the declarations of the accused 
on the telephone were so damaging that the prosecution’s case de¬ 
pended upon them. 
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The cornerstone of the law of entrapment in the federal 
jurisdiction is supplied by Sorrells v. United States, 287 
U.S. 435, 53 S. Ct. 210, 77 L. Ed. 413 (1932). There, the 
Supreme Court laid down the following broad general rule 
which is still the law today. 

It is well settled that the fact that officers or em¬ 
ployees of the Government merely afford opportunities 
or facilities for the commission of the offense does not 
defeat the prosecution. Artifice and strategem may 
be employed to catch those engaged in criminal en¬ 
terprises. The appropriate object of this permitted 
activity, frequently essential to the enforcement of the 
law, is to reveal the criminal design; to expose the 
illicit traffic, the prohibited publication, the fraudulent 
use of the mails, the illegal conspiracy, or other of¬ 
fenses, and thus to disclose the would-be violators of 
the law. A different question is presented when the 
criminal design originates with the officials of the 
Government, and they implant in the mind of an in¬ 
nocent person the disposition to commit the alleged 
offense and induce its commission in order that they 
may prosecute. 287 U. S. 441-442. (Citations omitted.) 

That doctrine has been elaborated on and refined in the 
various federal circuits. One of the foremost restatements 
of the doctrine is that enunciated in United States v. Becker , 
62 F. 2d 1007 (2d Cir. 1933), and United, States v. Clnarella, 
184 F. 2d 903 (2d Cir. 1950), remanded for resentencing , 
341 U.S. 946 (1951). In those decisions the Court of Appeals 
for the Second Circuit said that the defense of entrapment 
is wholly unavailable where there is (1) an existing course 
of criminal conduct, (2) an already formed design to 
commit the crime or similar crimes, or 39 (3) a willing¬ 
ness to commit the crime as evidenced by ready compliance. 
In the Becker case the Court further endorsed what it con¬ 
sidered to be the uniform rule, that, when an accused is con¬ 
tinuously engaged in the prescribed conduct, it is permis- 


39 See United States v. Sherman, 200 F. 2d 880. 883 (2d Cir. 1952). 
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sible for the police to go even so far as to provoke him to 
a particular violation which will be no more than an in¬ 
stance of a uniform series. 40 And in Chiarella, applying 
the test to a specific situation, the Court pointed out that 

When [the informer] broached the proposal to [de¬ 
fendant Chiarella] on the 9th he asked for time to see 
whether there were any counterfeits available, and 
he told [the informer] to call the next day when he 
accepted the suggestion and followed it by sending 
on the samples. If this did not show an existing ‘ de¬ 
sign’ to commit ‘similar crimes’ to that charged, cer- 
tainlv it ‘evinced’ the most ‘readv complaisance’ con- 
ceivable. It is absurd to dress it as a provocation of 
an innocent person to embark in a crime to which he 
was not already independently predisposed. 184 F. 
2d 909. 

The Becker decision was cited with approval by this 
Court in Cratty v. United States, 82 U. S. App. D. C. 236, 
163 F. 2d 844 (1947). In that case, Crattv, one of the de¬ 
fendants, had twice furnished narcotics to one Pullman, 
a confederate and co-defendant. Thereafter, lie sold to a 
police informer. This Court said: 

The jury must therefore have concluded from his own 
conduct, had they been considering the issue of entrap¬ 
ment as to Cratty, that he was a person engaged in il¬ 
licit marihuana traffic, not an innocent person in whose 
mind the Government implanted a criminal design. 
(Emphasis supplied). 

The analogy with the instant case is obvious. According 
to the witness Bolen, appellant had been supplying him 
with narcotics for a considerable period of time. (App. 
13). Appellant himself admitted that he supplied Bolen at 


40 Citing Lucadano v. United States, 280 Fed. 653 (2d Cir. 1923); 
Nutter v. United States, 289 Fed. 484 (4th Cir. 1923); Simmons v. 
United States, 300 Fed. 321 (6th Cir. 1924); Weiderman v. United 
States, 10 F. 2d 745 (8th Cir. 1926). 
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least once prior to the transaction which led to conviction. 41 
(App. 31, 34). The significance of that testimony is that 
there was here, factually admitted, an existing course of 
criminal conduct, which, as a matter of law, rendered the de¬ 
fense of entrapment impossible. That course of criminal 
conduct existed before the police ever entered the picture; 
for when appellant admittedly supplied Bolen with narcotics 
on the morning of Sept ember 24, Bolen was not yet an em¬ 
ployee or informer of the police 42 but simply an addict- 
purchaser. His status then was not unlike that occupied by 
the confederate in the Cratty case, and he did not attain 
the status of the police informer of the Crafty situation 
until after at least one transaction has taken place previ¬ 
ously. 

Therein lies the crux of the entrapment argument, and 
therein, too, lies the crucial difference between the Sherman 
decision, supra, upon which appellant heavily relies, and 
the instant case. In Sherman, it was the agents who 
“started a course of buving” and when the informer there 
began purchasing from Sherman, “he was acting as an 
agent of the Bureau of Narcotics, and it was his job ‘to go 
out and try to induce a person to sell narcotics.’ ” 200 F. 
2d at page SSI. Here, on the other hand, the law enforce¬ 
ment authorities hacl nothing whatever to do with Bolen’s 
■ earlier purchases from appellant; consequently, they could 
not possibly have “entrapped” appellant into participat¬ 
ing in those transactions. 43 

In addition to the previous transactions or transactions 
between appellant and Bolen, there is also the admitted 

41 And lie admitted also that he was to meet Bolen with regard 
to narcotics late in the evening of September 24. The only deviation 
from that plan was that, as a result of the telephone call, they met in 
the afternoon. 

42 He was not employed until 12:30 or 1:00 that day (App. 23). 

43 See also, Shields v. United States, 58 App. D.C. 215, 26 F. 2d 
993 (1928), cert, denied, 278 U.S. 633 (1928), where the illegal ar¬ 
rangement complained of had been entered into prior to the inter¬ 
vention of the police, and where the further acts of the police were 
held to be not an instigation but simply the procurement of addi¬ 
tional evidence. 
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fact that appellant is a veteran drug addict with an impres¬ 
sive record of addiction. That circumstance alone defeats 
any claim of entrapment since it pertinently demonstrates 
a course of conduct which constitutes “ready complai¬ 
sance” within the meaning of the Becker case, supra. As 
the court there remarked, 

Even though only those may be induced to commit 
crime who are alreadv so engaged, it would be a narrow 
limitation to require that the crime charged should 
formally be the same. A habitual burglar may steal; 
a counterfeiter, pass his money; a forger, embezzle. 
The whole doctrine derives from a spontaneous moral 
revulsion against using the powers of Government to 
beguile innocent, though ductile, persons into lapses 
which they might otherwise resist. Such an emotion 
is out of place, if they are already embarked in con¬ 
duct morally indistinguishable, and of the same kind. 
G2 F. 2d 1009. (Emphasis added). 

In United States v. Perkins, 190 F. 2d 49 (7th Cir. 1951), 
the Court of Appeals for the Seventh Circuit applied the 
Becker rule to a situation where there had been no showing 
of previous sales of narcotics and thus no previously exist¬ 
ing course of criminal conduct in the strict sense. But the 
accused, prior to a jail sentence he had served, had been an 
addict. That activity, in the view of the Court, was equiva¬ 
lent to embarking on conduct morally indistinguishable 
from the sale of narcotics. 44 

The admitted facts of this case, therefore, leave no legal 
doubt that there was an existing course of criminal conduct, 
an already formed design, and ready complaisance to com¬ 
mit the offenses, any one of which was adequate to support 
the trial judge’s refusal to instruct on entrapment. For 
of course the jury need not be instructed on a defense for 
which there is no legal basis. Flynn v. United States, 57 


44 And when the informer approached him, defendant quickly got 
down to the financial aspects of the transaction and contacted the 
supplier. That, said the Court, constituted “ready complaisance.” 
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F. 2d 1044 (8th Cir. 1932), cert, denied, 287 U. S. 627 (1932) 
(informer and accused well acquainted; offer to buy readily 
accepted; held, proper not to submit issue of entrapment 
to jury); Corcoran v. United States, 19 F. 2d 901 (8th Cir. 
1927) (defendant claimed that pleadings of prohibition 
agents induced him to procure alcohol for them; held, no 
issue of entrapment for jury); United States v. Pisano, 193 
F. 2d 355 (7th Cir. 1951) (informant made contact for 
purchase of narcotics but defendant initially suggested 
that he had turned business over to another person; held, 
not the slightest bit of evidence of entrapment and not for 
jury); United States v. Markham, 191 F. 2d 936 (7th Cir. 
1951) (“Government agents merely afforded opportunity 
on repeated occasions for the defendant to commit a crime 
which he was ready and willing to commit”; held, “dis¬ 
trict court did not err in refusing to submit the question 
of entrapment to the jury”); Hayes v. United States, 112 
F. 2d 676 (10th Cir. 1940) (giving of money to Indian in¬ 
former and sending him to a given place for purpose of 
purchasing intoxicating liquor, held, no justification for 
instruction or entrapment). 

Appellant’s second point lacks merit. 

m 

There Was No Error in the Instructions and in the Application 

of Statutory Presumptions 

A. The verdict and sentence are supported by a count not 

challenged herein. 

For convenience, and because appellant’s third, fourth, 
and fifth points to some extent overlap, we have grouped 
them together under one heading and will deal with them as 
one. In appellant’s third point, he emphasizes the prob¬ 
lem of scienter; in the fourth, error is claimed in the Court’s 
instructions on the statutory presumptions; and in the fifth 
it is asserted that possession of narcotics, or purchase of 
narcotics, standing alone, cannot justify a verdict of guilty 
under those two sections. All these matters are closely in¬ 
terrelated; none have real substance. 


4 


a, 




•4 
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The three arguments referred to above refer exclusively 
to alleged errors under 21 U. S. C. § 174 and 26 U. S. C. 
§ 2553(a), or under 26 U. S. C. § 2553(a) alone, and they 
do not challenge the validity of the convic tion und er 26 
(T^TcTJ 2554(a). 45 In view of the fact that the sentence 
in the instant case was a general sentence of imprisonment 
for three to ten years 4C and a suspended $50 fine it is not 
necessary~'to uphold more than one count. Claasseri V. 
UmteJl~Slates~ 142 U. S. 140, 14b (ISHIJ; Pinkerton v. 
United States, 328 U. S. 640, 641 (1946); United States v. 
Williams, 175 F. 2d 715 (7th Cir. 1949); Nomec v. United 
States, 191 F. 2d 810 (9th Cir. 1951); McDonald v. United 
States, 200 F. 2d 502 (5th Cir. 1952); Whitfield v. Ohio, 
297 U. S. 431, 438 (1935). 

The validity of the first count (<§ 2554(a)—absence of 
written order form) not having been attacked in any of 
these arguments, the Court may uphold the conviction—if it 
rules in favor of the Government on the other arguments 
made—without considering appellant’s third, fourth, and 
fifth points. 

B. In Any Event, There Is No Merit To These Arguments . 

Appellant’s third point is based upon the premise that, 
not being an importer, manufacturer, producer, or com¬ 
pounder of drugs, he cannot be liable to pay the tax imposed 
by 26 U. S. C. § 2550 (Br. page 25), and, not being subject 
to the tax he cannot be guilty of a criminal offense in con¬ 
nection with non-payment. But Congress has seen fit to 
make it unlawful for any person —not merely the persons 
referred to in Section 2550(b)—to purchase, sell, dispense, 
or distribute narcotic drugs, and Section 2553(a) therefore 


45 It is true that in the heading to Argument 4 appellant refers 
to 26 U.S.C. §2554(a) but that evidently was an oversight since 
there is no presumption problem in connection with that section. 
Sec also appellant’s Summary of Argument. 

46 According to the information filed in the lower court appellant 
was a third offender. 26 U.S.C. § 2557(b) provides for a maximum 
of ten-years for a second offense and a maximum of twenty years 
for a third offense. 
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may be violated by someone not personally liable for the 
tax. 47 United States v. Wong Sing, 260 U. S. 18, 43 S. Ct. 7, 
67 L. Ed. 105 (1922). Ng Sing v. United States, 8 F. 2d 919 
(9th Cir. 1926); Taylor v. United States, 19 F. 2d 813 (8th 
Cir. 1927); Nigro v. United States, 276 U. S. 332, 48 S. Ct. 
388, 72 L. Ed. 600 (1928); Boicdry v. United States, 26 F. 2d 
791 (8th Cir. 1928); Lawrence v. United States, 28 F. 2d 608 
(8th Cir. 1928); Stokes v. United States, c9 F. 2d 440 (8th 
Cir. 1930). 48 

As to whether scienter constitutes a necessary element 
of proof in this type of case, U&ited States v. Bglint, 258 
ILS, 250, 42 S.Ct. 301, 66 L.Ed. 604 (1922) supplies a nega¬ 
tive answer. There, the defendants had been charged with 
unlawfully selling drugs not in pursuance of the written 
order form issuecf by~the Commissioner of Internal Reve¬ 
nue. 40 The defense was that the indictment failed to charge 
that they had sold the inhibited drugs kno win g them to be 
such. The Supreme Court said, 

While the general rule at common law was that the 
scienter was a necessary element in the indictment and 
proof of every crime, and this was followed in regard to 
statutorv crimes even where the statutorv definition did 
not in terms include it * # * there has been a modi¬ 
fication of this view in respect to prosecutions under 
statutes the purpose of which would be obstructed by 
such a requirement. # * * Many instances of this 
are to be found in regulatory measures in the exercise 
of what is called the police power where the emphasis 
of the statute is evidently upon achievement of some 
social betterment rather than the punishment of the 

47 Moreover, the presumption clauses supply any necessary ele¬ 
ment. 

48 Perhaps appellant meant to imply that § 2553(a) as applied 
to those classes not referred to in § 2550(b) was unconstitutional, 
but that question, too, has been settled long ago. See Alston v. 
United States , 274 U. S. 289, 47 S. Ct. 634, 71 L. Ed. 1052 (1927); 
Ratigan v. United States , 88 F. 2d 919 (9th Cir. 1937); United 
States v. Wong Sing, swpra. 

49 Under what is now Section 2554(a) of Title 26, U. S. Code. 
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crimes as in cases of mala in se. * * * So, too, in 
the collection of taxes, the importance to the public of 
their collection leads the legislature to impose on the 
taxpayer the burden of finding out the facts upon which 
his liability to pay depends and meeting it at the peril 
of punishment. * * * 

The question before us, therefore, is one of the con¬ 
struction of the statute and of inference of the intent 
of Congress. The Narcotic Act has been held by this 
court to be a taxing act with the incidental purpose of 
minimizing the spread of addiction to the use of poi¬ 
sonous and demoralizing drugs * * * 

Section 2 of the Narcotic Act, 38 Stat. 786, we give 
in part in the margin. It is very evident from a reading 
of it that the emphasis of the section is in securing a 
close supervision of the business of dealing in these 
dangerous drugs by the taxing officers of the Govern¬ 
ment and that it merely uses a criminal penalty to 
secure recorded evidence of the disposition of such 
drugs as a means of taxing and restraining the traffic. 
Its manifest purpose is to require every person dealing 
in drugs to ascertain at his peril whether that which 
he sells comes within the inhibition of the statute, and 
if he sells the inhibited drug in ignorance of its charac¬ 
ter, to penalize him. Congress weighed the possible in¬ 
justice of subjecting an innocent seller to a penalty 
against the evil of exposing innocent purchasers to 
danger from the drug, and concluded that the latter 
was the result preferably to be avoided. Doubtless 
considerations as to the opportunity of the seller to 
find out the fact and the difficulty of proof of knowledge 
contributed to this conclusion. 258 U.S. 251-254. 50 


r,0 Sec also. United States v. Behrman, 258 U. S. 280, 288, 42 
S. Ct. 303, 66 L. Ed. 619 (1922). And see, United States v. Dotter- 
weich . 320 U. S. 277, 2S0, 64 S. Ct. 134, 88 L. Ed. 48 (1943), where 
the court said in, a case involving the Federal Food, Drug, and 
Cosmetic Act, citing the Balint case, supra, “The prosecution to 
which Dotterweic'h was subjected is based on a now familiar type of 
legislation whereby penalties serve as effective means of regulation. 
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Appellant cites Nigro v. United States, 4 F.2d 781 (8th 
Cir. 1925) to the contrary. But that case must be restricted 
to its peculiar facts. The accused, a registered pharmacist, 
was charged with purchasing morphine and cocaine not in 
or from the original stamped package. It was established 
that the drugs in his establishment bore tax stamps and 
that his records indicated that he was entitled to a certain 
quantity of legitimate drugs. That same quantity was on 
hand but all the narcotics bore counterfeit stamps, defend¬ 
ant denying any knowledge of the substitution. In that 
situation, scienter was held to be an essential element of 
proof. But the Nigro case cannot be extended to a lion- 
registered dope peddler who well knew that the narcotics 
when he purchased and sold them bore no tax stamps (App. 
36). 51 


Such legislation dispenses with the conventional requirement for 
criminal conduct—awareness of some wrongdoing. In the interest 
of the larger good it puts the burden of acting at hazard upon a 
person otherwise innocent but standing in a responsible relation to 
a public danger.” 

51 Appellant assumes that the Government was required to prove 
guilty knowledge not only as to sale in the original stamped pack¬ 
age but also from such package. That assumption is erroneous. 
Flowers v. United States, S3 F.2d 78 (8th Cir. 1936), held that 
Congress intended that proof of either that the narcotics when 
sold, were not contained in a stamped package, or that they 
originally came from a stamped package, would be sufficient for 
conviction. It is of course usually well-nigh impossible to show 
that the narcotics did not come from an original stamped package. 
At most, what can be proved, is that the narcotic drug, at the time 
of sale, bore no stamps, and that was definitely established here. 
Since proof of guilty knowledge cannot be required of the existence 
of a fact when proof of the fact itself is not essential, there can be 
no requirement that scienter be proved as to the lack of stamps 
on the package whence the narcotics originated. The maximum 
proof of scienter that could be required was made: absence of 
stamps at the time of sale by the accused and knowledge by ap¬ 
pellant of such absence (App. 36). Compare Frazier v. United 
States, 82 U. S. App. D. C. 332, 163 F.2d 817 (1947), where it 
was not held to be a good defense that the drugs in the accused’s 
possession had been lawfully manufactured and distributed (to the 
army) without stamps. This Court said that any other interprets- 
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If it could be so extended, then, it is submitted, this Court 
should decline to follow the sweep of the decision. 51 ? 

* In connection with the fourth and fifth points, it is , 
evidently appellant’s view that possession of heroin, or 
purchase of heroin, standing alone, are not sufficient to 
justify a guilty verdict and that denial of knowledge by the 
accused of illegal importation, without more, is sufficient 

f to destroy the presumption contained in the statute. 53 21 

U.S.C. § 174 so clearly states that “Whenever # * * the 
defendant is shown to have or to have had possession of the 

- narcotic drug, such possession sJiall be deemed sufficient to 

authorize conviction ” 54 that it is hard to see how it can 
seriously be argued that under the statute a verdict of guilty 
cannot be supported by unexplained possession alone. The 
court instructed in language almost identical with the words 

* 

tion would lead to what it evidently regarded as an absurd result 
that those narcotics which, lawfully or unlawfully, had originally 

v escaped taxation and stamping, might be purchased and sold with 

impunity. 

52 The Balint rule has been followed and explained many times— 
always in terms which include within its folds situations such as 
the one before the Court in the instant case, and it has been dis- 

4 tinguished from other situations in terms which would not exclude 

the instant type of case. E. g., Morissette v. United States, 342 
U. S. 246, 252, 72 S. Ct. 240, 96 L. Ed. 288 (1952): “However, the 

* Balint and Behrman offenses belong to a category of another charac¬ 
ter, with very different antecedents and origins. The crimes there 
involved depend on no mental element but consist only of forbid¬ 
den acts or omissions.” That characterization of the cases fits the 
case at bar as well. 

53 But not only is it the law that w r here possession of narcotics 
is shown the jury must be instructed as to the presumption, Borg- 
feldt v. United States, 67 F.2d 967 (9th Cir. 1933), but the trial 
court was more than fair in going so far as to instruct, as requested 
by appellant, that “Presumptions arising from provisioris of the 

r statutes herein involved respecting prima facie evidence are in¬ 

dulged only to supply the absence of evidence or of averments 
respecting the facts presumed. They have no place for considera- 

* tion where that evidence is disclosed or the averments made” 
(App. 44). 

54 Unless explained to the satisfaction of the jury. 


used in the statute; 55 similar instructions have been re¬ 
peatedly sustained. See United States v. Kronenberg, 134 
F.2d 483 (2d Cir. 1953); Biegler v. United States, 86 F.2d 41 
(7th Cir. 1936), cert, denied, 300 U.S. 677 (1937; United 
States v. Moe Liss, 105 F.2d 144 (2d Cir. 1939); Silverman v. 
United States, 59 F.2d 636 (2d Cir. 1932). In United States 
v. Feinberg, 123 F.2d 425, 426 (7th Cir. 1941), the court 
said: 

Counsel for defendant Ludwig insists that the record 
does not contain any evidence whatever of importation 
of the narcotics nor of any knowledge on the part of 
the defendant of such importation. He bases his argu¬ 
ment upon the fact that Emma Ludwig testified that 
she did not know the drugs had been imported or where 
they had come from. We do not think the conclusion 
is tenable. 

In the instant case possession of the heroin was ad¬ 
mitted by the defendant Ludwig and the proof showed 
that none of the exhibits bore United States Govern¬ 
ment Revenue Stamps as required for all narcotics 
drugs manufactured in the United States. * * * Bv force 
of the statute, possession of narcotics gives rise to an 
inference that the narcotics were imported contrary to 
law and a further inference that the person in posses¬ 
sion had knowledge of such unlawful importation. True 
it is, a defendant on trial may overcome these inferences 
by satisfactory proof that in his case possession of nar¬ 
cotics did not involve a violation of the statute, either 

55 “But the law further goes on to say that the Government does 
not have to prove every element of the offense as the statute 
analyzes it, but that if the defendant is shown to have had posses¬ 
sion of the narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury. In other words, if you 
find that the defendant had possession of this narcotic drug re¬ 
ferred to in the indictment, and in the District of Columbia, then 
from that fact alone, you are at liberty to find the defendant guilty 
of violation of the statute without anything more, unless the de¬ 
fendant, either by himself or by some other witness, explains the 
possession of the drug to your satisfaction.” (App. 43-44) . 
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because the narcotics were not imported contrary to 
law or because be had no knowledge of unlawful im¬ 
portation. The explanation of possession, however, if 
it is to serve defendant’s purpose, must not only be 
believed by the jury but must also be one that shows a 
possession lawful under the statute. 

Also, with the burden of explanation on him, if the ac¬ 
cused explains only by denying, his denial, if in conflict 
with the testimony of other witnesses and with circumstan¬ 
ces, may be disbelieved; he may be left with no explanation 
and found guilty of the charge. Cf. Acuna v. United States, 
74 F. 2d 359 (5th Cir. 1934).' 

Similar rules obtain with respect to the Section 2553(a) 
presumption. Goode v. United States, 80 U.S. App. D.C. 
67, 68,149 F. 2d 377 (1945) ; 56 United States v. Pisano, supra ; 
United States v. Chiarelli, 192 F. 2d 528 (7th Cir. 1951); 
cert, denied, 342 U.S. 913 (1952); and see, Cavness v. 
United States, 187 F. 2d 719 (9th Cir. 1951), cert, denied, 
341 U.S. 951 (1951); Landsborourjh v. United States, 168 
F. 2d 486 (6th Cir. 1948). The Supreme Court explained in 
the leading case of Casey v. United States, 276 U.S. 413, 
48 S. Ct. 373, 72 L. Ed. 632 (1928), that when the statute 
refers to prima facie evidence it means that the burden is 
on the party found in possession to explain and justify it 
when accused of the crime the statute creates. The trial 
judge in the instant case gave an instruction more favor¬ 
able to the appellant than that authorized by the Supreme 
Court, 57 and appellant has no cause for complaint. 

56 “* * # it is now too well established to require discussion that 
the statutory prima jacie evidence rule, arising out of possession 
of the prescribed drug is legal, reasonable and constitutional and 
imposes on the accused the duty of explanation and justification.” 
(Footnote omitted.) 

57 “In other words, if it is proved that the defendant had pos¬ 
session of this drug and that while in his possession there were no 
appropriate tax paid stamps for these drugs, those facts constitute 
prima facie evidence of a violation of the statute, and the jury 
may find the defendant guilty on that charge, if it sees fit to do 
so, without requiring any further proof.” (App. 42-43). 
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IV 

The Court Did Not Abuse Its Discretion in Not Granting a 

Mistrial 

In the course of the trial, while the attorneys were at the 
bench, counsel for appellant informed the court that “Just 
before you came in the door, a couple of those jurors were 
in colloquy among themselves, and I distinctly heard one of 
them say to other, and I wasn’t paying much attention, but 
that that was better than being charged as a dope peddler.” 
The court immediately suggested to counsel that his infor¬ 
mation be presented in the form of an affidavit, then “I 
will be glad to consider it, just as you expressed it offhand.” 
Counsel did not accede to the court’s request. Instead, he 
wanted inquiry made of the matter (without there being 
in the record any sworn allegation, evidence, or proof) and 
when his request to such effect was denied, he moved for a 
mistrial, which was similarly denied. 

Appellant’s argument to this Court takes the form of a 
number of what apparently are intended to be rhetorical 
questions; only two decisions are cited, neither of which 
reversed a judgment of conviction. 

The trial judge has extremely broad discretion in ruling 
on motions for mistrial on the ground of alleged miscon¬ 
duct of a juror. Washington Times Co. v. Bonner, 66 App. 
D.C. 280, S6 F. 2d S36 (1936); Nations v. United States, 52 
F. 2d 97, (8th Cir. 1931); cert, denied, 273 U.S. 735, (1926). 

A mistrial need not be declared where the sole point is 
one involving the motives of a juror. Cf. Mattox v. United 
States , 146 U.S. 140 (1892). 58 Moreover, 

Parties have a right to be tried by an impartial jury. 
This does not mean that they have a right to have jurors 
who have no prejudices or no opinion as to the policy of 

58 In that case, the Supreme Court quoted with approval from 
an opinion by Mr. Justice Gray, in Woodward v. Leavitt, 107 
Mass. 453, to the effect that “on a motion for a new trial on the 
ground of bias on the part of one of the jurors, the evidence of 
jurors as to the motives and influences which affected their de¬ 
liberations, is inadmissible to impeach or to support the verdict.” 


enforcing the laws. If the juror had answered all these 
questions in the affirmative, it would only show that he 
entertained a prejudice in favor of enforcing the laws 
of the State of New York against lotteries, which have 
been in force for a great number of years. We see 
nothing in this prejudice to disqualify him. In fact, 
if he is a good citizen and fit to sit on the jury at all, 
he is bound to have a prejudice against what is for¬ 
bidden by law, and against those who break the law, 
and is bound, also, to be in favor of active measures for 
the enforcement of the criminal laws of the state. 59 

That is as it should be. No accused has a right to a jury 
composed of persons who believe that narcotic traffic is to 
be encouraged and fostered. On the contrary, a jury of law- 
abiding citizens should abhor all manner of crime. 

In the recent case of United States v. Dennis, 183 F, 2d 
201, 229 (2d Cir. 1950), af’d., 241 U.S. 494 (1951), the 
Court of Appeals for the Second Circuit was called upon to 
review the action of a trial judge who refused to examine 
the allegations in affidavits filed in support of a defense 
motion to discharge a juror. That juror had (1) made a 
speech against Communism, and (2) had conversations With 
a woman wherein he expressed hostility to Communism and 
ennui over the prolonged trial of Communist leaders. The 
appellate court held that the trial judge acted within the 
bounds of his discretion in refusing to discharge one juror, 
on the ground that a person could well have a general pre¬ 
disposition but still be impartial when faced with a specific 
issue. The Dennis decision is a peculiarly strong precedent 
here, for the expressions of opinion of the juror there in¬ 
volved went far bevond anvthing delineated or even inti- 
mated by defense counsel in the instant case. 

Not only is there a substantive weakness in appellant’s 
argument, but it must fail also in view of the general tenta¬ 
tiveness and lack of clarity with which his counsel’s com¬ 
ments were made below. He “wasn’t paying too much at- 

59 United States v. Noelke, 1 Fed. 426, 434 (S.D. N.Y. (1880); 
also, United States v. Borger, 7 Fed. 193 (S.D. NY 1881). 
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tention’ , but nevertheless the vaguely overheard remark 
indicated to him a “positive bias and prejudice” sufficient i 
for a mistrial. No affidavit; no evidence, no proof; no defi¬ 
niteness; no clarity; not, apparently, clarity in his own 
mind. This Court is requested to predicate the reversal 
of a conviction on the basis of a vague colloquy between 
court and counsel referring to an equally vague colloquy 
between two jurors vaguely overheard by counsel for the 
accused, which was deemed insufficient by the trial judge so 
familiar with the setting in which the incident is alleged to 
have occurred. 

Also though requested to do so by the court, counsel did 
not incorporate his off-hand comments in an affidavit upon 
which the court could have acted. There can be no doubt 
that if such an affidavit had been submitted the court would 
have acted, for the judge stated quite clearly, “If you will 
put that in the form of an affidavit for the protectidri'dFyaur 
record, I will be glad tor"consider it * * *” 60 Counsel 
evidently felt that he had insufficient basis for a sworn 
statement and failed to accede to the Court’s suggestion. 

But affidavits and offers of proof are essential if reversal 
of conviction at the appellate level is sought to be predicated 
upon the Court’s failure to declare a mistrial upon alleged 
juror’s misconduct. Cf. Kelly v. Moore, 22 App. D.C. 9 
(1903), aff’d., 196 U.S. 38 (1904); Mattox v. United States, 
supra; Holt v. United States, 218 U.S. 245, 250, 31 S. Ct. 

2, 54 L. Ed. 1021 (1910); United States v. Weber, 197 F. 2d 
237 (2d Cir. 1952), cert, denied, 344 U.S. 834 (1952). 

In Mamaux v. United States, 264 Fed. 816 (6th Cir. 

1920), a motion to quash indictment on the ground that 
neither grand nor petit jury panel included members of 
“wage-earning laboring class” was filed and overruled. In 
affirming the conviction, the Court of Appeals stated that 
facts stated in motion, though supported by statement of 
readiness to verify facts alleged, and by affidavit of the at¬ 
torney, could not be considered an offer of proof in support 
of motion (implying bias and prejudice of jury panel) and 


60 App. 15. 
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motion therefore was properly overruled. Similarly, in 
United States v. Stoehr, 196 F. 2d 276, 283 (3rd Cir. 1952), 
cert, denied, 344 U.S. 826 (1952), the Court said that: 

“ * * * the record reveals that, on the fourteenth day 
of the trial, defense counsel moved for a mistrial on the 
ground that the jury had several evenings before been 
taken to see a motion picture entitled “The Damned 
Don’t Cry.” Defense counsel then proceeded to relate 
to the trial court his hearsay version of the plot. The 
motion was denied. We do not think it was incumbent 
upon the trial court to initiate an inquiry among the 
jurors as to the effect of the movie or to declare a mis¬ 
trial merely on the hearsay account of counsel, hardly 
competent evidence upon which a court can determine 
prima facie the possibility of prejudice to the defendant. 
The burden was on defendant to show a reasonable 
possibility of prejudice, and that burden has not been 
sustained.” (Emphasis supplied.) 

And in Fullerton v. Government of the Canal Zone, 8 F. 2d 
968 (5th Cir. 1925), defendant filed a motion for a new 
trial “supported solely by his own affidavit” which tended 
to show that a Government witness had said within hearing 
of the jury that the accused would have to go to jail and 
that a juror had discussed the case with an outsider. “Other 
parts of the affidavit tended to show that some of the jury 
might have been prejudiced against the defendant because 
of their employment by the Panama Canal.” The Court 
of Appeals held that receipt of the affidavit and argument 
thereon was an exercise of the court’s discretion and there 
was no abuse of discretion in denial of the motion. 

Welch v. United States, 77 U.S. App. D.C. 317, 135 F. 2d 
465 (1943), cert, denied, 319 U.S. 769 (1943), the decision 
relied upon by appellant, is not contrary to this great body 
of law, established over a period of many years. In that 
case, judgment of conviction was affirmed, and the decision, 
far from being authority for the proposition that “alleged” 
misconduct of a juror at any stage prior to verdict requires 
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a mistrial, actually held that unless outside influence on 
the jury is proved, 61 the trial court does not commit error 
in not granting a new trial. The question of state of mind 
of jurors uninfluenced by outside sources and that of the 
need for affidavits to support general, vague allegation 
were not involved. 

Regardless of the precedent calling for the filing of sworn 
statements to support vague, general charges, however, it 
would seem clear beyond argument that the trial court, in 
the exercise of his discretion, may require in a particular 
case that such affidavits be filed if he deems it necessary 
under the circumstances. Here, counsel simply ignored 
the court’s demand for an affidavit, and, we submit, he can¬ 
not now claim error on a matter directly attributable to 
his omission. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney, 
Lewis Carroll, 

Fredrick G. Smithson, 
Harold H. Greene, 

Assistant United States Attorneys . 


61 The Court of Appeals for the Seventh Circuit, in United States 
v. Carruthers , 152 F. 2d 512, 519 (7th Cir. 1945), cert, denied, 327 
U. S. 787 (1946), interpreted the Welch decision as holding that the 
burden was on appellant to show an abuse of discretion and 
prejudice to him. 
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APPENDIX 


Leverl C. Bolen, was called as a witness by the United 


States and, being first duly sworn, was examined 
testified as follows: 


and 


Direct Examination. 


By Mr. Smithson: 

Q. Your name is Leverl C. Bolen; is that correct? 
A. Yes, sir, that is correct. 


******* 


Q. Directing your attention, sir, to the afternoon of 
September 24. 1953, did you have occasion that afternoon, 
sir, to go to the narcotic office of the Metropolitan Police 
Department? 

A. Yes, sir, I did. 

Q. About what time did you arrive there? 

A. Approximately 2 p.m. 

Q. Did you meet anyone there? 

A. Officer Gabrys and Raboy. 

Q. All right, sir. Did there come a time when you met 
Officer McDonnell, Charles McDonnell? 

A. Yes, there did. 

Q. I will ask you this, sir: While you were at police 
headquarters were you searched? 

A. Yes, I was. 

Q. Was there anything taken from you, sir? 

A. No. 


Q. Did you have any money on you? 

A. No, I didn’t. 

Q. I will ask you whether or not you had any 
on you? 

A. I did not. 

Q. And were you given anything by anyone 
police hadquarters? 

A. No, I wasn’t-1 was given some money. 

Q. You were given some money? 

A. Yes. 

Q. Do you know how much money? 

A. $10. 

Q. How was that broken down? 


narcotics 


while at 
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A. A five dollar bill and five ones. 

Q. Was anything done to that money, if you know, in 
your presence? 

A. It was marked with a phosphorescent pencil. 

Q. Did you see it so marked? 

A. Yes, sir. 

Q. And who marked it? 

A. Sergeant Gabrys. 

Q. Is that Sergeant Joseph Gabrys who has been iden¬ 
tified here ? 

A. Yes, sir. 

Q. Did there come a time that afternoon when you left 
police headquarters, well, a short while after that? 

A. Yes, sir. 

Q. And did anyone leave with you, sir? 

A. Yes, sir. 

Q. Where did you go? 

A. We went to 3rd and R, Northwest, and then to 3rd 
and Rhode Island Avenue. 

Q. Now, who went with you to that address, or either 
one? 

A. Officer McDonnell. 

Q. That is Officer Charles A. McDonnell? 

A. That is right. 

Q. Were you with him the entire time, sir? 

A. Yes, sir, I was. 

Q. Where did you go in the 300 block of Rhode Island 
Avenue, or the 200 block, rather? 

A. I went to a delicatessen right on the corner of 3rd 
and Rhode Island Avenue. 

Q. And would that be known as Ambrogie’s Delica¬ 
tessen? 

A. Yes, sir. 

Q. Would that be 238 Rhode Island Avenue, Northwest? 
A. I believe that is correct. 

Q. It is in that block? 

A. Yes, sir. 

Q. Is that a place in the District of Columbia? 

A. Yes, sir. 

Q. What did you do when you went to those premises, 
sir? 


A. I was supposed to meet someone there for a pur¬ 
chase of narcotics. 

Q. Did you enter the premises? 

A. Yes. 

Q. What did you do inside the premises? 

A. I waited for the party to show up whom I was 
supposed to purchase the narcotics from. 

Q. All right sir. Did you see Officer McDonnell inside 
the premises? 

A. Yes. 

Q. Where was he, if you recall? 

A. He was sitting along the counter, about four or 
five stools down from me. 

Q. About four or five stools down from you? 

A. Yes. 

Q. You were seated at the counter also? 

A. Well, I was standing. 

Q. Near the counter? 

A. Yes. 

Q. Did there come a time when someone came up to you? 
A. Yes. 

Q. Who was that person, sir? 

A. Edward Sullivan. 

Q. Is that the same Edward G. Sullivan you have prev- 
iously identified here? 

A. Yes, it is. 

Q. T will ask you this, sir: What occurred between 
you and the defendant Edward G. Sullivan at that time? 
A. I made a purchase of narcotics. 

Q. How much narcotic? How did you purchase it? 

A. Seven capsules. 

Q. Did you pay anything for that? 

A. Yes, sir, I did. 

Q. How much, sir? 

A. $10. 

Q. Did you give the $10 to the defendant Edward G. Sul¬ 
livan vourself? 

• ; 

A. Yes, sir. 

Q. And is that the same $10, sir, that you previously de¬ 
scribed you were given by Joseph Gabrys? 
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A. Yes. 

Q. Did you receive anything back from Mr. Sullivan, 
sir, from the defendant? 

A. I received the heroin. 

Q. In what form was it, sir? 

A. Capsules. 

Q. Was it in any container of any kind? 

A. It was in a tin foil wrapping. 

Q. All right, sir. Did there come a time, sir, that Officer 
McDonnell approached you and the defendant Edward G. 
Sullivan? 

A. Yes. 

Q. How soon after the transfer of the suspected cap¬ 
sules and the $10 bill did that occur? 

A. Almost immediately. 

Q. Was it by prearrangement, sir? 

A. Yes, it was. 

Q. You gave some signal; is that correct? 

A. Yes, sir. 

Q. What occurred at that time, sir? 

A. Well, Officer McDonnell came up and presented his 
badge and took Sullivan and I into custody and took us 
outside. 

Q. What happened then, if anything? 

A. Well, he motioned for Captain Mowrv, who was across 
the street, and Sergeant Gabrys and Raboy and Brewer, 
I believe, another member of the narcotic squad, to come 
over. 

Q. All right, sir. Was the defendant Edward G. Sullivan 
searched in your presence at that time? 

A. Yes. 

Q. Was anything recovered from him at that time, sir? 

A. The money. 

Q. Is that the $10, the $5 and five one dollar bills? 

A. That is right. 

Q. What if anything did you do with the suspected 
heroin, sir, the suspected capsules? 

A. I dropped it. 

Q. Was it still in the tin foil, sir? 

A. Yes, it was. 
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Q. You dropped it where? 

A. Right at my feet, where I was standing. 

Q. Why do you drop it there, sir? 

A. It just fell out of my hand. 

Q. Do you know who picked up the capsules, if anyone 
did? 

A. Sergeant Gabrys. 

• ••#••• 

Q. All right, sir. Did there come a time that you were 
searched again, sir? 

A. Yes. 

Q. Where did that occur? 

A. Well, they searched me again there. I didn’t have 
anything else on me, though. 

i 

#####•# 

9 

By Mr. Smithson: 

Q. I will ask you, Mr. Bolen, at the time you purchased 
and secured the suspected narcotics, did you give a purchase 
order form as provided by statute to the defendant Sulli¬ 
van? 

A. Did I give an order? 

Q. An order form, a purchase order form for it? 

A. What do you mean, a purchase order form? 

Q. Well, sir, did you give a form over the signature of 
the Secretary of the Treasury for the permitted sale of 
narcotics ? 

A. I don’t recall. You mean a paper form? 

Q. A paper form, sir, not money. A paper purchase 
form? 

A. I don’t recall anv form. 

V 

Q. Did you give him anything, other than money? 

A. No. * 

Q. At the time that you received this suspected narcotics, 
sir, were they in original stamped package bearing Internal 
Revenue stamps? 

A. No. j 

Q. By Internal Revenue stamps I mean, such stamps as 




you might see on a package of cigarettes? Were there any 
on this package? 

A. No, sir. 

Q. Did you see them taken from any such package bear¬ 
ing such stamps? 

A. No. 

#*•*••• 

Cross examination. 

By Mr. McKenzie: 

**#*•#• 

Q. On the 24th of September 1953, how did you get to 
the office of the narcotics squad? 

A. How did I get there ? 

Q. Why did you get there? Were you notified? 

A. Yes, sir, I was. 

Q. Who notified you? 

A. Sergeant Gabrys. 

Q. You knew him when you saw him, but you and he 
were not acquainted; is that true? 

A. Well, he came to see me when I was arrested on this 
other narcotics charge in July. I was taken to Gallinger 
and he came to see me while I was there. 

• **•••• 

Q. But you did meet him again on the 24th of September? 

A. Yes, sir. 

Q. Did he then enter into an arrangement with you to use 
you as an informer? 

A. Yes, he did. 

Q. Tell the Court and jury what the arrangement was. 
What he said to you, what he wanted you to do, and what 
you said to him? 

A. Well, he asked me for my source of supply, and I 
had a case pending. He didn’t make any definite promises 
on it. He said he would present the evidence in the case on 
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my source of supply to the District Attorney’s office in con¬ 
sideration of my case. 

Q. If you would give him the information he wanted, he 
would try to do something for you; is that correct? 

A. He would recommend; yes. 

Q. Did he say what he would do if you didn’t help him? 

A. No, he didn’t. 

Q. Did he say to you that day in the Woodner Apartment 
that he would put you in custody, that he would arrest 
you? 

A. No. 

Q. Well, then, did he leave there? Did he leave the 
Woodner Apartment? 

A. Pardon? 

Q. Did he leave the apartment in which you were pres¬ 
ent? Did he leave it? Go away from it? 

A. I went with him when he left. 

Q. You went with him? That is at 12 o’clock? 

A. Approximately. 

#*«•••• 

Q. Now, what time did you make this telephone call you 
are talking about? 

Mr. Smithson: I don’t believe the witness testified he 
made a telephone call, if it please the Court. Counsel is 
assuming he did. 

Mr. McKenzie: Very well. I will withdraw the question 
and try another angle. 

The Court: Proceed. 

By Mr. McKenzie : 

Q. At the narcotics headquarters on the 24th of Septem¬ 
ber 1953 was a telephone call made while you were present? 

A. Yes. 

Q. What time of day was that? 

A. About 2:20 or 2:25. 

Q. About 2:20 or 2:25? 

A. Yes. 

Q. And who made that telephone call? 

A. I did. 
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Q. You did? 

A. Yes. 

Q. Were you asked to make the telephone call by Gabrys? 

A. Yes. 

Q. When did he first ask you that? 

A. He asked me-1 don’t know, prior to my making it, 

sometime that day. 

Q. Did he ask you to get in touch with your source of 
supply when you were at the Woodner? 

A. No, he didn’t. 

Q. Isn’t that where he made the deal with you that if 
you would give him your source of supply, he would make 
certain recommendations down here on your behalf? 

Mr. Smithson: I object to the form of the question. 
Counsel is characterizing it as a deal. The man made no 
deal. He stated that if the man turned over- 

The Court: It seems to the Court it does not reflect 
the- 

Mr. McKenzie: Well, I will withdraw the question and 
put it in another manner. 

The Court: Very well. Proceed. 

By Mr. McKenzie: 

Q. While you were at the Woodner Apartment talking 
to Gabrys, did he not request you to advise him as to your 
source of supply? 

A. Not at that time; no. 

Q. Well, on your way down to the police station, did he 
do that? 

A. No, not until we got to headquarters did he do that. 

**•#**• 

Q. And when you got there did Gabrys then ask you 
to reveal the source of your supply? 

A. Yes. 

Q. And what time was that, about 12:30 or 1 ? 

A. Somewhere in that vicinity. 
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Q. Did you volunteer to reveal the source or were you 
requested to reveal the source? 

A. He asked me if I would. 

Q. Did you desire to do so at that time? 

A. I apparently did, I did it. 

Q. Well, not apparently. You were there. Did you wish 
to reveal the source of your supply or did you wish not 
to reveal it. I mean, your own desire? 

A. What do you mean my own desire? 

I wished to because I did. I wouldn’t do something I 
didn’t wish to do. 

Q. Well, you didn’t wish to go to headquarters, did you? 
A. No. 

Q. But you went. 

A. That is right. 

Q. And you went there at the urging and solicitation of 
Sergeant Gabrys, didn’t you? 

Mr. Smithson : Objection again. 

Mr. McKenzie : There is no objection to that. 

Mr. Smithson: Urging and solicitation. 

May we have the witness testify? 

By Mr. McKenzie: 

Q. Well, by the command of Sergeant Gabrys; under 
arrest by Sergeant Gabrys; is that true? 

A. That is right. 

Q. Then when you finally decided that you would make 
a telephone call, had there been a discussion between you 
and Gabrys about whom you were going to call? 

A. Yes. 

Q. And who did you decide you would call? 

A. Eddie Sullivan. 

Q. You decided you would call Eddie Sullivan? 

A. Yes. 

Q. And you did make that call, did you not? 

A. That is right. 

Q. And was there an extension telephone there? 

A. Yes, there was. 
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Q. Was anybody on the extension telephone? 

A. Sergeant Gabrys. 

Q. Sergeant Gabrys? 

A. Yes. 

Q. And then you made an arrangement to meet Sullivan 
and procure some narcotics from him; is that correct? 

A. That is right. 

By Mr. McKenzie: 

Q. Now, in the year of 1953, were you at any time in 
prison? 

A. I was in Occoquan. I was released in February of 
1953. 

Q. February ’53. Now, when you came out of Occoquan, 
vou still had the narcotics habit, did vou not? 

A. No, I didn’t have it then. I had been in there for 
six months. 

Q. Well, when you came out in February ’53, did there 
come a time when you resumed the use of narcotics? 

A. Yes. 

Q. When was that? 

A. Practically immediately upon my return. 

Q. Not long afterwards? 

A. No. 

Q. And during the time, say the latter part of February 
or the first part of March ’53, from then until September 
’54, did you ever buy narcotics from anyone except 
Sullivan? 

A. On ocasion. 

Q. So you had other sources of supply? 

A. Not at the time; no. 

Q. On that date did you know where you could go and 
obtain narcotics? 

A. On what date is that? 

Q. In September 1953. 

A. No, no one other than Eddie. 

Q. You had no other source? 

A. No. 

• •••••• 
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Q. Did you use stuff on the 23rd of September, the 
day before you met Gabrys in the Woodner? 

A. Yes, sir. 

Q. And the day before that? 

A. Yes. 

Q. And every day for some time? 

A. Yes. 

Q. Where did you get that stuff? 

A. From Sullivan. 

Q. Every day? i 

A. Every day that I can recall. He is the only person 
I knew to get stuff from. 

Q. Well, now, I am asking you the question. I \yant 
you to tell the Court and jury. 

Did you see Sullivan every day to obtain a supply of 
narcotics from him? 

A. I don’t recall missing any days seeing him. 

Q. Where did } 7 ou meet him? 

A. Various places. I had been meeting him at 3rd and 
Rhode Island Avenue for approximately the last four or 
five days before this happened. 

Q. Before you met him at 3rd and Rhode Island Avenue, 
where did you meet him? 

A. Meet him up around 11th and Harvard, somewhere 
around in that vicinity; I believe that was the place I 
met him before. 

Q. And where would you meet him at 11th and Harvard? 
What is there? 

A. Nothing; just on the corner. 

Q. You would meet him on the street corner? 

A. Yes, sir. 

Q. Well, when you got your supply on the 23rd, did you 
tell him that you wanted any the next day? 

A. I don’t recall telling him I wanted any the next day. 

Q. Did you at that time arrange to meet him anywhere 
the next day? 

A. I believe I did, because I usually always called him 
and then made arrangements to meet him. 

Q. What time of the day would you call him? 

A. No particular time. 
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Q. And from where would you call him? 

A. Any place there was a phone; wherever I happened 
to be. 

Q. If you had not called him from the police depart¬ 
ment, he would have had no arrangement to meet you near 
that store, would he? 

A. No. 

Q. He had not made any arrangement or deal with you 
to meet you anywhere on the 24th ? 

A. No. 

Q. Or on the 25th, or any other day, did he? 

A. No. 

• •••••• 

Redirect Examination. 

Bv Mr. Smithson: 

Q. Prior to making this call to the defendant Sullivan 
for the purchase, did you give Officer Gabrys his number? 

A. Did I give it to him? 

Q. Did you give him the telephone number? 

A. I don’t recall if I gave it to him or not. I gave it to 
him after I made the call or when I made the call. 

Q. Did you tell him who your source of supply was prior 
to the call? 

A. Yes. 

Q. You identified him as this defendant Sullivan? 

A. No, I identified him as Edward Turner, because I 
thought that was the name of- 

Q. That is what you knew him by? 

A. I also knew him by Eddie Sullivan and Eddie Turner, 
and I told Sergeant Gabrys Eddie Turner, and I failed to 
mention the other name. 

Q. You say you told that to Sergeant Gabrys prior to 
making the phone call? 

A. Told what to him? 

Q. That your source of supply for some time had been 
this defendant, Eddie Sullivan, or Eddie Turner, as you 
knew him ? 

A. Yes. 


• ••••• • 
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Recross examination. 
By Mr. McKenzie : 


Q. Do you know whether tax stamps were ever paid on 
that, on the contents of those capsules? 

A. Not as far as I know. 

Q. So you don’t know personally whether there were 
or not, do you? 

A. I can’t say for sure, but there was no tax stamps 
or anything on them. 


Q. Do you know whether or not the contents of those 
capsules w’ere imported into the United States contrary to 
law? 

A. No, I don’t. 

• * • # • # # ; 

Mr. McKenzie : I have a matter which is of some delicacy. 
Just before you came in the door, a couple of those jtirors 
were in colloquy among themselves, and I distinctly heard 
one of them say to the other, and I wasn’t paying much 
attention, but that that was better than being charged as a 
dope peddler. 

Now, that would indicate to me a positive bias and preju¬ 
dice on his part respecting a person charged with an of¬ 
fense of this crime. 

Now, I don’t suggest this to embarrass you, but these 
things mean something. 

The Court : If you will put that in the form of an affidavit 
for the protection of your record, I will be glad to consider 
it, just as you expressed it offhand. 

Mr. McKenzie : Don’t you think we should inquire about 
that now? 

Mr. Smithson: No, I don’t think so. 

' i 

The Court: There is not enough to this. I have ad¬ 
monished this jury not to discuss this case with anyone, and 
I cannot assume—I have told them this every day since 
they started, and maybe you have heard, and it is repeti¬ 
tious. However, I can’t assume that a juror is prejudiced 




as to this case just by conversation or a word stated. Jury¬ 
men trying a case involving a narcotic offense are not pre¬ 
cluded from making a remark to each other about a dope 
peddler. If one juror said something to another about a 
dope peddler, I don’t think that is—I am not going to put 
myself in the position of putting the jurors on the witness 
stand and questioning each juror as to whether or not he 
spoke to another juryman. I can’t do that. 

If I did that, I would never get to try cases. 

Mr. McKenzie: I understand your difficulty but I hope 
you understand mine. 

The Court : Yes. 

Mr. McKenzie : I am going to ask for a mistrial on that 
ground. I will have it on record. I think you should in¬ 
quire. 

The Court: In the absence of anything further, I will 
overrule it. 

Put that objection in the record. Note the objection made 
by counsel, and the Court on consideration overrules the 
objection. 

Mr. McKenzie: Very well. 

• •••••• 

Mr. Smithson : Call Officer McDonnell. 

Thereupon Charles R. McDonnell was called as witness 
by the United States and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination. 

By Mr. Smithson : 

Q. Your name, sir, is Charles R. McDonnell; is that 
correct ? 

A. That is right. 

Q. You are a member of the Metropolitan Police De¬ 
partment ? 

A. I am. 

*•••••• 

Q. Directing your attention, sir, to September 24, 1953, 
what was your duty assignment on that day? 
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A. I was assigned to the narcotics squad. 

Q. And on that date, did you have occasion to see one 
Leverl C. Bolen? 

A. I did. i 

Q. Where and what time, sir ? 

A. At about 2:30 that afternoon in the office of the nar¬ 
cotic squad. 

Q. That is Metropolitan Police Department Head¬ 
quarters? 

A. That is right. 

Q. 300 Indiana Avenue. 

A. That is right. 

Q. Would you relate exactly what happened when you 
met him, sir? 

A. Well, I was present while he was being searched by 
Sergeant Gabrys and Officer Raboy, I believe, and after 
lie was found not to possess any currency or narcotic drugs, 
he was given $10 in Metropolitan Police advance funds, and 
we recorded the serial numbers on a five and five ones, and 
Sergeant Gabrys initialed the currency in the corner in a 
phosphorescent pencil and gave it to Leverl. 

Q. You were present when that took place? 

A. I was. 


Q. What happened then, sir? 

A. Leverl and I left headquarters, and I drove to 3rd and 
R Streets, Northwest, where we got out of the car and 
proceeded on foot to Ambrogie’s Delicatessen, at 3rd and 
Rhode Island Avenue, Northwest. 

Q. After this money was given to the witness Leverl 
Bolen, did he at any time leave your presence? 

A. No, he didn’t. 

Q. And I believe you said you went to Ambrogie’s Deli¬ 
catessen ? 


A. That is right. 

Q. Do you recall the address of that store? 

A. I believe it is 238 Rhode Island Avenue, Northwest. 
Q. Is that a place in the District of Columbia, Officer? 
A. That is correct. 


Q. Now, sir, about what time did you arrive there? 
A. At about 2:55. 





18 


Q. That is in the afternoon? 

A. Yes, sir. 

Q. And Leverl Bolen was with you? 

A. He was with me; that is right. 

Q. Did you both enter the store? 

A. We did. 

Q. Where did the witness Leverl Bolen go, if you re¬ 
call? 

A. As I recall, he went over to the vrest showcase win¬ 
dow. He stood there and I took up an observation post 
by the end of the fountain, just a little behind him. 

Q. All right, sir. Did there come a time, sir, when some¬ 
one came in to meet Leverl Bolen? 

A. There did. 

Q. Did you see him talk to anyone or hand anything to 
anyone prior to meeting that individual? 

A. No, he talked to no one. 

• ••••• • 

Q. Did you see anyone meet Leverl Bolen? 

A. I did. 

Q. Is that person in Court today? 

A. Yes. 

Q. Would you point him out? 

A. The defendant Sullivan, seated next to the attorney. 

• •*••• • 

Q. What if anything, Mr. McDonnell, was said or done 
by the defendant and Mr. Bolen in your presence? 

A. Bolen greeted the defendant when he came in. There 
was conversation between the two. They both walked over 
and took seats at the end of the fountain, about two or 
three seats from where I was seated, and after two or 
three minutes I observed Bolen hand the defendant some 
currency, rolled up, and there was further conversation, 
and then the defendant handed something to Bolen, and 
then Bolen signaled to me, as had been prearranged, that 
the transaction had been completed, and I walked over to 
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the defendant and I identified myself and placed him under 
arrest. 

Q. Did you take Leverl Bolen into custody? 

A. I did. I walked them both outside and into an adja¬ 
cent door-way, and I was joined there by Sergeant Gabrys 
and Captain Mowry and Officer Raboy, also of the narcotics 
squad, and we searched the defendant. 

I recovered the $5 in currency and the five ones from his 
left hand, and Sergeant Gabrys recovered the small wad 
of tissue—the paper that comes around chewing gum wrap¬ 
pers, from the ground, just to the rear of Bolen, where he 
was standing. 

i 

Q. And what was it that Mr. Bolen said to you? 

A. When questioned by Sergeant Gabrys, Leverl said— 
when I asked where the pills, where the drugs were- he 
pointed just to the rear of where he was standing. 

Q. And the defendant was present at that time, sir? 

A. Yes, sir, he was present. 

• ••••#* 

A. Sergeant Gabrys ran a preliminary field test on one 
of the capsules. 

Q. On one of the capsules ? 

A. On one of them. 

Q. Do you recall how many there were? 

A. There were seven. 

Q. What is the purpose of that preliminary field test? 

Mr. McKenzie: I object to this. 

The Court: The objection is overruled. 

The Witness: To determine whether or not there is a 
narcotic alkaloid present of the opiate group. 

By Mr. Smithson: 

Q. Did you get a color reaction to that? 

A. Yes, we did. 

Q. What was that color reaction? 
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A. A positive color reaction. 

Q. Did you in any way place your initials on the container 
of those capsules, sir? 

A. Yes, I did. 

Q. Where was that done? 

A. In the office of the narcotic squad in the presence of 
Sergeant Gabrys. 

• ##•••* 

Thereupon Joseph A. Gabrys was called as a witness by 
the United States and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination. 

By Mr. Smithson: 

Q. Your name, sir, is Joseph A. Gabrys; is that correct? 

A. That is correct. 

Q. You are a detective sergeant; is that correct? 

A. Yes, sir. 

Q. And I believe that you are the officer second in com¬ 
mand of the narcotic squad? 

A. That is correct. 

Q. Were you in such position on the afternoon of Thurs¬ 
day, September 24, 1953? 

A. Yes, sir, I was. 

Q. On that occasion, did you have an opportunity to 
see or talk with one Leverl C. Bolen? 

A. Yes, sir, I did have. 

Q. All right. Now, I will ask you, sir, did you interro¬ 
gate the person Leverl Bolen relative to his source of 
supply of narcotics? 

A. Yes, sir, I did. 

Q. Did he tell you from whom he purchased his nar¬ 
cotics? 

A. Yes, he did. 

Q. Did he identify the person, sir? 

A. In part. 

Q. In part? 
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A. Yes. 

Q. He gave you a name, sir? 

A. Yes, he did. ■ 

Q. Did he give you any other information as to where 
that person might be located? 

A. He had a telephone number. 

Q. Did he give you that telephone number? 

A. Yes. 

Q. Now, did there come a time, sir, on the 24th of 
September, 1953, that the witness Leverl Bolen called 
that particular telephone number? 

A. Yes. 

Q. And pursuant to that conversation, sir, between the 
witness Bolen and this other party, did you give any 
money to Leverl Bolen? 

A. I did. 

Q. Did you search him or not, sir? 

A. Yes, I did. 

Q. And you searched him where and when? 

A. I searched him in the office of the narcotic squad, 
just after he made a telephone call and prior to the arrest 
of the defendant. 

Q. All right, sir. Did you find any property on the 
witness Leverl Bolen? 

A. I didn’t find any narcotics, and I removed some 
small articles of personal property that he had. 

Q. Do you know whether or not he had any money on 
him ? 

A. I don’t recall but I don’t believe he did at that time. 

Q, You don’t believe he did? 

A. No. 

Q. Did you give him any money at that time? 

A. Yes, I did. 

Q. Do you recall how much you gave him? 

A. I gave him $10. 

Q. Do you recall how that $10 was made up, sir? 

A. Yes. There one five dollar bill and five one dollar 
bills. 

Q. All right, sir. What if anything did you do to that 
money-could you identify it, let me ask you that? 
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A. Yes, I believe I can. 

Q. How would you be able to do that, sir? 

A. By the serial numbers which were recorded from the 
individual bills, and also by my marking on the bills with 
a phosphorescent pencil. 

Q. You did that yourself? 

A. Yes, sir, I did. 

• *##«•• 

Q. What if anything did you do with the contents of 
Government Exhibit 1A on September 24, 1953? 

A. I kept that in my possession until I arrived at the 
office of the narcotic squad, where I made a preliminary 
field examination of the contents of several of the capsules. 

*•••••• 

Q. Let me ask you this, sir: "What if anything did you 
do with the contents of Government Exhibit 1A, or the 
envelope itself, following this preliminary field test? 

A. 1 then marked it for future identification and ob¬ 
served it marked by other witness officers, and I placed it 
in this small envelope, which I further marked, and also 
observed it marked by Officer Raboy and Captain Mowry, 
and then placed it into the larger brown manila envelope, 
which I sealed with wax, and placed it into the office safe, 
where I kept it until the 28th, I believe, of September, 
at, which time I presently delivered it to the Office of the 
United States Chemist and to Doctor Young. 

#*#*•*• 

Cross examination. 

Bv Mr. McKenzie: 

* 

Q. Sergeant Gabrvs, on the 24th day of September, at 
what time of the day did you first meet Bolen ? 

A. I first met Bolen about 12 o’clock that day. 

The Court: Well, he may answer the question, what 
month did you employ Bolen? 

The Witness: On the same day. 


By Mr. McKenzie : 

Q. At what time of that day did you employ him ? 

A. I don’t quite understand that question, Mr. McKenzie. 

Q. Now, you have stated you employed Bolen on the 
24th day of September? 

A. Yes. 

# • • * • • « 

Q. Tell the Court and jury what you said about em¬ 
ploying him? 

A. At that time I said nothing. 

Q. Well, when did you speak to him about employing him? 

A. It was later in that same day in the office of the nar¬ 
cotic squad. 

Q. What time of that day? 

A. Oh, sometime after 12, about 12:30 or 1 o’clock. 

#••••## 

I 

Q. Did you have any process calling for his arrest when 
you went there? 

A. No, sir. 

* * # • # • # 

Q. Well, now, getting back to the 24th of September, 
when you got to police headquarters with this young man 
there, did you then suggest to him that he become your 
employee? 

A. Yes, I did. 

Q. What did you say to him about that? 

A. I determined from him the source of supply that he 
said he used to obtain narcotic drugs from. I called his 
attention to the fact that we were very much interested in 
suppressing the sources of supply, and to do that we needed 
the assistance of persons, like himself, to bring these people 
to justice for peddling narcotic drugs. 

• ##**** 

Q. Now, when you got back to police headquarters with 
this young man, you testified he gave you a telephone 
number? 

A. No, he had a telephone number that he told me about, 
and he used that telephone number himself. 
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Q. Well, when you got to the Woodner Apartments, you 
didn’t see this man committing any offense at all, did you? 

A. No, I didn’t. 

Q. Well, why did you order him to accompany you? 

A. I wanted to talk to him. 

Q. Well, what did you tell him? When you say: I want 
you to go from the Woodner Apartment with me, what 
did vou tell him ? 

m 

A. I told him to come along with me. 

Q. You placed him under arrest, didn’t you? 

A. You can put it that way. 

Q. He was being compelled to go? 

A. I didn’t tell him he was under arrest. I told him to 
come along with me. 

Q. Now, -when you got to police headquarters, was a tele¬ 
phone call made? 

A. Yes. 

Q. And it was made to this number that you had obtained 
from him? 

A. No; that he had. 

Q. I mean, he had, and you got it from him somewhere? 

A. I didn’t get it. He had it. He used it. 

Q. Well, did you have a discussion with him about whose 
number this was? 

A. Yes, I did. 

Q. And you knew who he was going to call ? 

A. I knew who he was going to call; yes. 

Q. And was there an extension on that telephone ? 

A. Yes, there was. 

Q. And were you on that extension ? 

A. I was. 

Q. And you heard the arrangements made; is that cor¬ 
rect? 

A. Yes, I did. 

Q. What did Bolen say? 

A. I don’t retail the words exactly. In substance he asked 
to meet him. 

Q. Well, anyway- 
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Mr. Smithson: Now, may the witness finish the answer? 
He was still answering the question. 

Mr. McKenzie: I thought he was through. 

The Court: Were you finished with the answer? 

The Witness: No, I wasn’t. 

The Court: You may answer. Proceed. 

The Witness : I don’t remember the words used exactly, 
but in substance he asked the defendant if he could not meet 
him within a short period of time. 

The defendant very angrily cursed at him and told him 
he was tired of meeting him so many times, and he agreed 
to meet him at the usual place, he said, and at 3 o’clock. 
• # # * • * * 

Q. And it indicated to you that there was heroin? 

A. No; that there was presence of a narcotic alkaloid. 

* # • • • * * i 

Q. The only thing you know about it is you found some¬ 
thing on the ground, and on a test it showed the presence 
of a narcotic alkaloid? 

A. That is correct. 

Q. But you of your personal knowledge, you don’t know 
whether that alkaloid came out of a package upon which 
there was a tax stamp, do you? 

A. Well, I know that heroin hydrochloride cannot pos¬ 
sibly come out of a package with a tax stamp; I know that. 

Q. No; I am asking you now about this particular cap¬ 
sule. j 

A. No, I don’t know. 

Q. You don’t know whether the stuff in that capsule came 
out of a package on which there were tax stamps? 

A. No, I don’t. 

Q. And of your own personal knowledge, you do not know 
from whence it came, whether it was imported or a domes¬ 
tic product? 

A. No, sir, I don’t. 

Q. And your personal knowledge of the arrangement 
• which led to the arrest of Sullivan came from what you 
heard on the telephone that day in police headquarters? 
That is correct, isn’t it? 
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A. Not entirely. Other information that Bolen had 
supplied me with. 

Q. Well, let me rephrase the question, sir. 

I mean, the arrangements under the provisions of which 
Bolen was to go to the drug store or delicatessen store, 
rather, and meet Sullivan, those arrangements occurred by 
telephone, did they not? 

A. That is correct. 

Q. And your knowledge of those came from listening in 
on the extension wire? 

A. That is right. 

Mr. McKenzie : Your Honor, we have no further questions 
of this witness. 

Kedirect examination. 

By Mr. Smithson: 

Q. When you picked up the small tin-foil package, there 
were no stamps on it at that time, were there? 

A. No, sir, there were not. 

Q. Now, let’s get back to this conversation you had with 
Bolen at police headquarters. 

Did vou threaten him in anv wav. Officer Gabrvs? 

A. Threaten who? 

Q. Threaten Bolen? 

A. No, sir. 

Q. Did you tell him anything would be done to him if 
he didn’t cooperate with you? 

A. No, sir. 

Q. Did you make him any promises if he did cooperate 
with you, you would get him off or anything like that? 

A. No, sir. 

Q. Now, to the best of your ability to answer this, sir, 
did he voluntarily make this telephone call? 

A. ^ es. 

Q. He had told you what the number was before that 
or not? 

A. That is right. 

Q. All right, and he told you he would call this number? 
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A. Yes, sir. ! 

* * • # • # • 

Thereupon James L. Young was called as a witness by 
the United States and, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination. 

By Mr. Smithson: 

Q. Your name, sir, is James L. Young; is that correct? 

A. That is correct. 

Q. And I believe you are employed as United States 
Chemist for the Bureau of Internal Revenue? 

A. That is correct. 

Q. And have been so employed for some 35 years; is 
that correct? 

A. That is correct. 

Mr. McKenzie: Mr. Smithson, I will stipulate as to his 
professional qualifications. 

• * • • • • • 

Q. I show you Government Exhibit IB and ask you 
if you can identify it? 

A. Yes, I can. 

Q. And you identify it how, sir? 

A. I identifv it bv mv initials and date, and the name 

w w 7 

of the submitting officer. 

Q. And that name is what, sir? 

A. It is Officer Gabrvs. 

Q. When did you receive this package, do you recall, 
sir? 

A. I received it on the 28th of September 1953. 

Q. How did you receive it? 

A. I received it in person, hand to hand, from Officer 
Gabrvs. 

Q. Is that Detective Sergeant Joseph Gabrvs? 

A. That is correct. 

Q. Now, is that Government Exhibit IB in the same 
shape as you received it? 

A. No, it is not. 



Q. What is the change in condition, if any? 

A. When I received it, it was wax sealed, and the en¬ 
velope was intact. 

Q. What did you do with Government Exhibit IB there¬ 
upon ? 

A. I cut the large envelope open and removed the small 
coin envelope which it contained. 

Q. I show you, sir, Government Exhibit 1A for Identifica¬ 
tion and ask you whether or not you can identify that? 

A. I can. This is the coin envelope to which I have just 
referred. 

Q. Is that the same coin envelope which was in IB at 
the time you opened it? 

A. Yes. 

Q. And how do you identify it as the same envelope, sir? 

A. I initialed it at the time it was removed from the 
large envelope and also it had a corresponding serial num¬ 
ber on it. 

Q. What is that number? 

A. 97,294. 

Q. I show you again Government Exhibit IB. Do you 
find that number thereon? 

A. Yes, I do; 97,294. 

Q. Now, what did you do to the contents of Government 
Exhibit 1A? 

A. I removed the small piece of tin foil that it contained 
and removed these seven gelatin capsules which were in the 
tin foil and proceeded to an individual analysis of the con¬ 
tents of those capsules. 

Q. That was a qualitative analysis; is that right? 

A. That is correct. 

Q. To determine the component parts of the contents 
of those capsules? 

A. That is right. 

Q. And the individual analysis of each capsule? 

A. That is right. 

Q. As a result of that analysis, what is your expert opin¬ 
ion as to the contents of each capsule? 

A. Each capsule individually contains a mixture of heroin 
hydrochloride, an opium derivative, quinine hydrochloride 
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and milk sugar, and the net weight of the contents of the 
seven capsules was nine and a half grains. 

Q. You did say heroin hydrochloride is a derivative of 
opium; is that correct? 

A. That is correct. 

# # * # # * * 

Cross examination. 

By Mr. McKenzie: 

Q. Doctor, with respect to these capsules that you ex¬ 
amined, you don’t know from where they came, do you? 

A. No, I don’t know where Officer Gabrys got them. 
The only thing I know I received them from him. 

Q. And you don’t know whether they came from a pack¬ 
age that had tax stamps on it or not, do you? 

A. No, I do not. 

Q. And you don’t know whether they were illegally 
imported into the United States or not, do you? 

A. No, I do not. 

* # • # # * # 


Thereupon Edward G. Sullivan, the defendant herein, 


was called as a witness in his own behalf and, being 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. McKenzie: 


first 


• • • * • * * 

Q. You are a drug addict, are you not? 

A. Yes, sir. 

Q. How long have you been an addict? 

A. Oh, about 16 or 17 years. 

Q. Arc you acquainted with this young man who sits 
back here, Mr. Bolen? 

A. Yes, sir. 

Q. Where did you meet him? 
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A. Leverl and I have been friends for about three or 

four years. I met him the first time—I met him to know 
•» 

him well the first time was in Lexington, Kentucky. 

Q. That is the Federal penitentiary for the cure of nar¬ 
cotic addicts, isn’t it? 

Mr. Smithson: A United States public health hospital, 
if you please, sir. 

Mr. McKenzie : I accept the correction. Thank you very 
much, Mr. Smithson. 

By Mr. McKenzie: 

Q. And you and he were both inmates there; is that cor¬ 
rect? 

A. Yes, sir. 

Q. Now, you heard him testify here that before Septem¬ 
ber 24th and for some little time preceding that that you 
sold narcotics to him daily. Is that true or not? 

A. I have never sold him any narcotics. 

Q. Now, did you see him on the morning of the 24th of 
September 1953? 

A. Yes, sir, I did. 

Q. Before he made this phone call? 

A. Yes, sir, I did. 

Q. And what happened between you and him on that 
morning? 

A. That morning he called me and asked me could I do 
anything for him, and I asked him where he was, and he said 
he was getting ready to go to work, and I said: You are 
going to work; where are you going to work? 

He said: You know, I am soliciting some kind of maga¬ 
zines, and I am working in Virginia. He said: Could I see 
you? 

I said: Well, I said, man, you call me the first thing in the 
morning. Why? What do you want, to see me? 

And he said: Yes, I want to see you. 

I said: 0. K. 

Q. Well, did he come to see you? 

A. Yes. 

Q. And where did he see you? 
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A. He saw me on 3rd and Rhode Island Avenue, North¬ 
west. 

Q. And did he get anything from you? 

A. Yeah. I asked him what was the matter, and he said: 
Well, I feel bad. He said: I can’t go to work; can you do 
anything for me. 

So I said: Well, I will have to call and see. 

And he said: I wish you would hurry up because I haven’t 
got much time, and I went to the telephone and I called, 
and a fellow told me to come on over, and I went over to 
the fellow, and I got—I don’t know whether it was four or 
five capsules, and I came back, and he didn’t give me any 
money, and he and I walked around the corner, and we 
stopped and I met some friend of mine, and we played some 
numbers, and I asked him if he wanted to play a number, 
and he said: No, I am going to work; I will see you tonight; 
I will call you tonight around 10:30 or 11 o’clock; I will be 
off around that time. 

I said: I will see you later. 

Q. Well, did you give him part of what you had? 

A. Yes, I gave him four capsules. 


Q. What? 

A. He said: I overslept, and I said: Well, 0. K., I see, 
man, you are in bad shape. 

And he said: Well, I am going to split, and he went on his 
way and I went on my way. 

Q. And he was to see you later that night? 

A. At 10:30 or 11 o’clock he said he would call me. 

Q. Was that for the purpose of meeting someone who 
could supply his needs in the future? 

A. Yeah; that is right. 

Q. But he called you before 10 or 11 o’clock that day, 
didn’t he? 

A. He called me around 2:30, between 2 and 2:30, he 
called me. 

Q. And what did he say then? 

A. Well, when he called me, I think I was busy, and I 
said: Call me back. I guess I was sick myself, and I was 
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straightening myself up. I was sick because I hadn’t had 
any drugs, and I was taking an injection, and I told him to 
call me back. I left word for him to call me back, and he 
called me back. 

And he called me and he said: Well, can you do-and I 

said: What is this? Who is this? 

He said: This is Leverl. 

I said: Man, what is wrong with you? What are you 
calling me for? 

He said: Eddie, you know, I went over, I went to work, 
but I came back early, you know, he said. 

And I said: Well, Jim, you are calling me; you know, I 
get tired of jumping up and running over and doing you a 
lot of favors myself. It is all right to do favors but to get 
always and to jump up and doing these favors, I said, you 
know you called me twice, and I can’t do it, and I said: 
Where are you, fellow? 

He said: I am around at 14th Street and Pennsylvania 
Avenue, and I said: What are vou doing wav down there ? 

He said: I was over in Virginia and I was coming home, 
you know, and of course, what happened as I went to take 
an injection, I blowed my stuff. What he meant was, that he 
didn’t get a clear hit, and he lost his stuff, and he didn’t 
have- 

Q. You mean he again needed narcotics? 

A. That is what he said. 

Q. Or injection or whatever it is? 

A. That is right. 

Q. And he wanted you to supply that need for him ? 

A. He knowed that I didn’t supply him. He knowed that 
I went to get it for him. 

He knew that. 

Q. And when he came into that store, you handed him 
these capsules? That is true, is it not? 

A. When I went in the store, he and I were talking, and 
he said: I sure feel bad. 

I said: Well, I can imagine because I knew how I felt that 
morning when I was feeling sick, and you told me to come 
over to your house, and I was feeling sick, and you said, to 
come over to your house, that you had some good stuff, and 
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he fixed me, and I didn’t have any money that morning, and 
so he called me up to come to his house, and I went over to 
his house and he had some stuff and he told me to come on, 
I will turn you on, and he gave me some stuff. 

*##*•*« 

The Court: Well, he can ask the question: Did you go 
looking for him? j 

The Court will let him answer the question. He may 
answer. 

The Witness: He called me. 

By Mr. McKenzie : 

Q. And it was because of that telephone call that you 
happened to meet him at all? 

A. That is right. 

• #*••** 

Cross examination. 

By Mr. Smithson : 

*#«•**• 

Q. Well, now, let us get to this sale of narcotics. You 
say you never sold him any? 

A. That is right. 

Q. Well, now, on this particular morning you said you 
got how many capsules at the time he came to your place? 

A. I didn’t say that he came to my place. 

Q. Did you meet him somewhere? 

A. Yes, sir. 

Q. Where did you meet him? 

A. I met him at 3rd and Rhode Island Avenue. 

Q. 3rd and Rhode Island Avenue? i 

A. Yes. 

Q. 3rd and Rhode Island Avenue, Northwest? 

A. That is right. 

Q. Had you met him there before? 

A. Before that date? 

Q. Yes. 

A. No. 
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Q. When was the last time you saw him before that 
date? 

A. Oh, a couple of days. 

Q. A couple of days? What did you see him for on that 
occasion ? 

A. I didn’t see him for anything. I didn’t see him for 
anything special. I saw him on the street and I was on 
the street. 

% 

##••••• 

Q. And when he came to see you there at 3rd and Rhode 
Island Avenue, what time of the day or night was it? 

Well, let us put it in the morning. On the morning of 
September the 24th, when did you met him at 3rd and 
Rhode Island Avenue? W 7 hat time was it? 

A. Well, around—I don’t know, it was before noon, 
around 11 o’clock. 

Q. Before noon? 

A. Yes. 

Q. That is when you first met him, at 11 o’clock? 

A. Yes. 

Q. And where did you meet him, in that delicatessen? 

A. No. 

Q. Where, on the corner? 

A. I met him on 3rd Street, north of Rhode Island 
Avenue. 

Q. Did you go anywhere w'ith him ? 

A. We walked down the street, and I met a friend, and 
I played some numbers with him, and he went on his "wav 
and I vrent on my wav. 

Q. But you gave him some drugs at that time, didn’t 
vou? 

A. Oh, yes, I gave him some but he didn’t give me any 

monev. 

♦ 

Q. How many did you give him? 

A. I gave him four or five capsules, I think. I don’t 
remember. 

Q. How many did you get? 

A. What do you mean, what did I get? 

Q. When you w T ent to buy them, how many did you get? 

A. You mean, how many when I went to buy them that 
particular morning? 
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Q. That is right. 

A. I bought enough for him and myself. 

Q. How many did you get? \ 

A. I don’t know. I think it was eight, I think. 

Q. Eight? 

A. Yes. 

Q. And where did you get them? 

A. I got them from a friend of mine. 

* * * # * • # 

Q. Now, you did hand him those caps in this delicates¬ 
sen, didn’t you? 

A. I did what? 

Q. You gave him those seven capsules in the delica¬ 
tessen, didn’t you? 

A. Yes, I gave him seven capsules. 

Q. And you did take $10, didn’t you? 

A. Yes, he gave me $10. 

*•••••• 

Q. Well, if you didn’t sell him those seven capsules, sir, 
why did you take the $10? ! 

* • # • • « • 

The Witness: Because I had to pay the fellow I got it 
from. 

Redirect examination. 

By Mr. McKenzie: 

#«•«**• 

i 

Q. I mean, when you got these capsules from this man 
Thomas, did you know where they came from? 

A. No, I didn’t know where they came from. 

Q. Did you know 'whether or not they came from a pack¬ 
age that had stamps on it? 

A. He just gave me seven capsules. 

Q. And you didn’t know whether they were illegally 
imported into the United States, did you? 

A. No, sir, I didn’t. 

* * • * • • • 
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Recross examination. 

By Mr. Smithson: 

Q. When you received them, sir, were they taken from 
the man’s pocket or an envelope or a bottle or something? 

A. When I taken them from the fellow, they were 
already wrapped up, and he told me there was seven 
capsules. 

Q. They were already wrapped up as seven capsules; 
is that right? 

A. That is correct; yes. 

Q. That is right? 

A. Yes. 

Q. Were there any stamps on that package? 

A. No. 

Q. Did you see any stamped packages present when you 
got it? 

A. No, I didn’t see any. 

*#*••*• 

Thereupon Leverl C. Bolen was recalled as a witness 
and, having been previously duly sworn, was examined and 
testified further as follows: 

Direct examination. 

By Mr. Smithson : 

Q. Mr. Bolen, directing your attention to September 24, 
1963, did you make a telephone call to the defendant Ed¬ 
ward G. Sullivan in the morning hours of that day? 

A. Yes, sir, I did. 

Q. At what time, sir? 

A. About 10 o’clock in the morning. 

Q. Did you met him anywhere, sir? 

A. Yes, sir, I did. 

Q. Did you secure any narcotics from him on that 
occasion? 

A. Yes, sir, I did. 

Q. Did vou pav him for them, sir? 

A. Yes, I did. ' 

Q. How much did you pay him? 

A. I don’t recall exactly what I got or what was paid. 

***•••* 
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Thereupon Joseph A. Gabrys was recalled as a witness 
and, having been previously duly sworn, was examined 
and testified further as follows: 

Direct examination. 

By Mr. Smithson: 

Q. Sergeant, did you have occasion to talk to the de¬ 
fendant Edward G. Sullivan following his arrest? 

A. Yes, I did. 

Q. Did you question him relative to the sale of seven 
capsules of suspected narcotics to Leverl C. Bolen? 

A. Yes, sir. 

Q. Did he make any statement to you, sir? 

A. He stated that he had sold them to Leverl. 

Q. Did he say how much he was getting for them? 

A. No, he didn’t. 

Q. But that he had sold them to Leverl Bolen? 

A. That is right, sir. 

Q. At the premises previously described, at this deli¬ 
catessen? 

A. Yes. 

Q. Where were you at the time and when was that 
statement made? 

A. Both in the office of the narcotic squad and also at 
the scene of the arrest. ; 

#•***## 

Mr. McKenzie: My proposition there is that where he 
takes the stand and denies that he had knowledge that the 
drug was illegally imported into the United States, the 
presumption that is written into Title 1, Section 174, is 
destroyed, and it is encumbent upon the Government to 
prove as a material element in the case beyond a reason¬ 
able doubt that he did have knowledge. 

• •••••* 


Charge of the Court to the Jury 

The Court (McLaughlin, J.): Ladies and gentlemen of 
the jury, the case upon which you are sitting as jurors is 
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the case of the United States versus Edward G. Sullivan. 
In these instructions I shall at times refer to Edward G. 
Sullivan as the defendant. 

Now, the indictment of the Grand Jury charges as follows, 
in three counts. 

In Count 1 the following is charged: 

That on or about September 24, 1953, within the District 
of Columbia, Edward G. Sullivan did sell, barter, exchange 
and give away to Leverl C. Bolen seven capsules containing 
a mixture totaling about 9.5 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, not in pursuance of 
a written order, written for that purpose, from the said 
Leverl C. Bolen, as provided by law. 

Now, the second count charges: 

On or about September 24, 1953, within the District of 
Columbia, Edward G. Sullivan purchased, sold, dispensed 
and distributed, not in the original package and not from the 
original stamped package, seven capsules containing a mix¬ 
ture totaling about 9.5 grains of heroin hydrochloride, qui¬ 
nine hydrochloride and milk sugar. This is the same heroin 
hydrochloride which is mentioned in the first count of this 
indictment. 

The third count charges: 

On or about September 24, 1953, within the District of 
Columbia, Edward G. Sullivan facilitated the concealment 
and sale of seven capsules containing a mixture totaling 
about 9.5 grains of heroin hydrochloride, quinine hydro¬ 
chloride and milk sugar, after said heroin hydrochloride 
had, with the knowledge of Edward G. Sullivan, been im¬ 
ported into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the first 
and second counts of this indictment. 

Now, you have heard the evidence and the statements and 
argument of counsel for the prosecution and for the defend¬ 
ant, and it now becomes your duty to determine whether 
the defendant is guilty of the offenses with which he is 


< 
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charged. Before discussing the charges against the defend¬ 
ant in detail, I shall first summarize for you the general 
principles of law that must guide you and govern you in 
determining the issues in this case. 

It is the function and the duty of the jury to determine 
the issues of fact. It is the duty of the Court to instruct 
you as to the principles and rules of law governing the case. 
You are bound and obligated to follow the Court’s instruc¬ 
tions as to the law, to take the law from the Court, but, on 
the other hand, ladies and gentlemen of the jury, you, and 
you alone, are the sole judges of the facts, and you must 
determine the facts for yourselves, solely upon the evidence 
presented at this trial. 

The fact that a defendant is charged with a crime and has 
been indicted is not to be taken as any indication of his 
guilt. The sole purpose of an indictment is to bring a de¬ 
fendant before the Court. An indictment is merely the 
machinery and procedure provided by law for placing a de¬ 
fendant on trial. 

Every defendant in a criminal case is presumed to be 
innocent. This presumption of innocence attaches to the 
defendant throughout the trial. The burden of proof is on 
the Government to prove the defendant guilty beyond a 
reasonable doubt. Unless the Government sustains this 
burden and proves beyond a reasonable doubt that the de¬ 
fendant has committed every element of the offense with 
which he is charged, the jury must find him not guilty. 

Of course, the burden of proof is upon the Government 
to prove the defendant guilty beyond a reasonable doubt. 
But proof beyond a reasonable doubt does not mean proof 
beyond any doubt whatsoever. It means proof to a moral 
certainty and not necessarily proof to an absolute or 
mathematical certainty. ! 

By a reasonable doubt, as its name implies, is meant a 
doubt based on reason, a doubt for which you can give a 
reason to yourself and not just any whimsical speculation 
or capricious conjecture. 

Proof beyond a reasonable doubt simply means this: If 
after an impartial comparison and consideration of all 
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the evidence, you can say to yourself that you are not 
satisfied of the defendant’s guilt, then you have a reasonable 
doubt. On the other hand, if after such impartial compari¬ 
son and consideration of all the evidence, you can truthfully 
and candidly say to yourself that you have an abiding con¬ 
viction of the defendant’s guilt, such as you would be willing 
to act upon in the more weighty and important matters re¬ 
lating to your own affairs, then you have no reasonable 
doubt. In other words- 

Mr. McKenzie: Judge, will you permit me to leave the 
room, and Mr. Tesauro will take care of this. I will stop 
coughing in a minute. 

The Court: Yes, certainly. You may leave the room. 

Mr. McKenzie: Mr. Tesauro will take care of this. 

The Court: Very well. 

In other words, proof beyond a reasonable doubt is proof 
which will result in an abiding conviction of the defendant’s 
guilt on you part, such a conviction as you would be willing 
to act upon in the more weighty and important matters 
relating to you own affairs. 

In determining whether the Government has established 
the charge against the defendant, or the charges against the 
defendant, beyond a reasonable doubt, you will consider 
and weigh the testimonv of all the witnesses who have 
testified before you and all the circumstances concerning 
which testimony has been given. 

You are the sole judges of the credibility of the witnesses. 

In other words, you and you alone are to determine whether 

to believe anv witness and the extent to which anv witness 
» * 

should be credited, and in reaching a conclusion as to the 
credibility of any witness and in weighing the testimony 
of any witness, you may consider the demeanor and the 
behavior of the witness on the -witness stand, and the wit¬ 
ness’s manner of testifying, whether the witness impresses 
you as a truth-telling individual, whether the witness im¬ 
presses you as having an accurate memory and recollection, 
and -whether the witness has any interest in the outcome of 
this case. All of these matters, as well as any other factors 
that appear to you as having a bearing on the matter, you 
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may consider and weigh in determining what witness to be¬ 
lieve and the extent to which to credit them. 

If you find that any witness wilfully testified falsely 
as to any material fact concerning which the witness could 
not, in your opinion, have possibly been mistaken, you are 
then at liberty, if you deem it w’ise to do so, to disregard the 
entire testimony of such witness, or any part of such wit¬ 
ness which you deem it wise to disregard. 

The fact that the defendant has previously been convicted 
of criminal offenses has no bearing on the question of 
guilt or innocence of the charges with which he is being 
charged in this case. The law admits a criminal record 
as to any person who takes the witness stand solely for 
the purpose of assisting the jury in determining whether 
or not to believe the witness. Any fact that may tend to 
show that a witness may not be a trutli-telling individual is 
admissible in respect to such witness, whether the witness 
is the defendant or anyone else. Consequently, you may 
consider the defendant’s criminal record, not as bearing 
on the question of guilt or innocence in this case, because 
the defendant’s guilt must be established by evidence ir¬ 
respective of what his past may be, but you may give con¬ 
sideration to his criminal record, if you see fit to do so, 
but any such consideration by you shall be solely for the 
purpose and for any help you may derive from it in deter¬ 
mining whether he was a trustworthy witness when he took 
the witness stand and whether his testimony should be 
believed. 

The Court has already read to you the indictment, that 
is, the three charges against the defendant. These three 
counts charge the defendant with violations of three sec¬ 
tions of the United States code, namely, Count 1 charging 
violation of Section 2554 (a) of Title 26 of the Code; Count 
2 charging violation of Section 2553 (a) of Title 26 of the 
code; and Count 3 charging violation of Section 174 of 
Title 21 of said code. 

I shall now instruct you specifically regarding the above- 
designated sections of the code. As to Section 2554 (a) 
of Title 26 of the code, said section reads as follows: 
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“It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned in 
Section 2550, that is, any narcotic drugs, except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on 
a form to be issued in blank for that purpose by the 
Secretary of the Treasury.” 

One of the drugs mentioned in Section 2550, above re¬ 
ferred to, is a drug described as any derivative of opium. 

Under this section of the statute, simply stated, it is un¬ 
lawful to make any sale of narcotics except pursuant to 
a written order filled out on a blank form issued by the 
Treasury Department. 

Now, as to Section 2553 (a), the count of the indictment 
charging violation of this section, you are instructed as 
follows: Section 2553 (a) to which this indictment relates 
provides as follows: 

“It shall be unlawful for any person to purchase, 
sell, dispense or distribute any of the drugs mentioned 
in Section 2550 of Title 26 of the United States code, 
except in the original stamped package or from the 
original stamped package,” and one of the drugs men¬ 
tioned in Section 2550 is any derivative of opium. 

In other words, the violations consist of purchasing, 
selling, dispensing or distributing a narcotic drug, except 
in the original stamped package or from the original 
stamped package. 

Now, the law does not require direct proof of a purchase, 
sale, dispensing, or distribution of a drug. The statute goes 
on to sav this: 

“The absence of appropriate tax paid stamps for any 
of the aforesaid drugs shall be prima facie evidence of 
violation of this sub-section by the person in whose pos¬ 
session same may be found.” 

In other words, if it is proved that the defendant had 
possession of this drug and that while in his possession 
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there were no appropriate tax paid stamps for those drugs, 
those facts constitute prima facie evidence of a violation 
of the statute, and the jury may find the defendant guilty 
on that charge, if it sees fit to do so, without requiring any 
further proof. 

Now, as to Section 174 of Title 21, the count in the in¬ 
dictment charging violation of that section, you are in¬ 
structed as follows: 

“If any person fraudulently or knowingly imports 
or brings any narcotic drug into the United States 
contrary to law,” and the definition of such narcotic 
drug includes any derivative of opium, “or assists in 
so doing or receives, conceals, buys, or sells or in any 
manner facilitates the transportation, concealment, or 
sale of any such narcotic drug, after being imported 
or brought in, knowing the same to have been imported 
contrary to law, such person shall upon conviction be 
punished as the statute provides.” 

Now, this section of the statute provides that any person 
shall be punished as the statute provides who is convicted 
of fraudulently receiving, concealing, buying, selling and 
facilitating the transportation and concealment after im¬ 
portation of any derivative of opium which the defendant 
then and there well knew T had been imported into the United 
States of America contrary to law. 

But the law further goes on to say that the Government 
does not have to prove every element of the offense as the 
statute analyzes it, but that if the defendant is shown to 
have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the satis¬ 
faction of the jury. i 

In other words, if you find that the defendant had pos¬ 
session of this narcotic drug referred to in the indictment, 
and in the District of Columbia, then from that fact alone, 
you are at liberty to find the defendant guilty of violation 
of the statute without anything more, unless the defendant, 
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either by himself or by some other witness, explains the 
possession of the drug to your satisfaction. 

Now, in connection with these instructions as to the stat¬ 
ute, the Court gives you this additional instruction, which 
has been requested by the defendant, and this instruction is 
to be considered by you as having the same binding force 
and effect as if it were given by the Court without request. 
In other words, the Court adopts it as its instruction, and 
the instruction is as follows: 

“Presumptions arising from provisions of the stat¬ 
utes herein involved respecting prima facie evidence 
are indulged only to supply the absence of evidence or 
of averments respecting the facts presumed. They have 
no place for consideration where the evidence is dis¬ 
closed or the averments made.” 

You are instructed that the witness Leverl C. Bolen and 
the witness Edward G. Sullivan, the defendant, have ad¬ 
mitted being addicted to the use of narcotics, and since it is 
recognized that a drug addict is inherently a perjurer when 
his own interests are concerned, it is manifest that either 
some corroboration of their testimony be required by you or 
at least it should be received with suspicion and acted upon 
with caution in the event you find that their own interests 
are concerned. 

Now’, the witness Leverl C. Bolen w’as an employed in¬ 
former. Now% in this connection, you are instructed that 
the testimony of an employed informer should be viewed 
w’ith suspicion and received w’ith caution and should be 
scrutinized closely for the purpose of determining whether 
it is colored in such a w r ay as to place guilt upon a defendant 
in furtherance of the witness’s own interest. 

The degree of credibility which should be given such testi¬ 
mony is a matter exclusively w’ithin your province as jurors, 
as is the credibility of any writness, as I have previously 
instructed you a few moments ago. 

If upon consideration of all the evidence there is any 
reasonable hypothesis or reasonable theory disclosed by the 
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evidence consistent with the innocence of the defendant, 
then the jury must find the defendant not guilty. 

At times throughout the trial, the Court has been called 
upon to pass upon the question whether certain offered 
evidence might properly be admitted. You are not to be 
concerned with the reasons for such rulings and are not to 
draw any inferences from them. Whether evidence offered 
is admissible is purely a question of law. In admitting 
evidence to which an objection is made, the Court does not 
determine what weight should be given such evidence, nor 
does it pass on the credibility of the witness. 

On the other hand, as to any offer of evidence that! was 
rejected by the Court, you, of course, must not consider the 
evidence, and as to any question to which an objection was 
sustained, you must not conjecture as to what the answer 
might have been or as to the reason for the objection. 

If in all these instructions, from beginning to end, any 
rule, direction, or idea be stated in varying ways, no em¬ 
phasis thereon is intended by me and none must be inferred 
by you. For that reason you are not to single out any cer¬ 
tain sentence or any individual point or instruction and 
ignore the others, but you are to consider all the instructions 
as a whole and to regard each in the light of all the others. 

As I have already instructed you, ladies and gentlemen of 
the jury, you are to determine the facts for yourselves upon 
the evidence presented at the trial. Now, in this connection, 
you are instructed that statements and arguments by coun¬ 
sel, the attorneys for the Government and the defendant, 
statements or arguments by the lawyers, are not evidence 
and are not to be taken or considered as evidence. Argu¬ 
ments by lawyers are made to assist you in analyzing and 
appraising and evaluating the evidence and are to be so 
considered and so considered only by you. 

Now, as I have already stated, the defendant is charged 
with separate offenses, each offense being set forth in a 
separate count. 

The first count is that the defendant on September 24, 
1953 sold narcotics to Leverl C. Bolen not pursuant to a 
written order as provided by law. 


The second count is that on September 24, 1953, the de¬ 
fendant sold, dispensed and distributed, not in and from the 
original stamped package, seven capsules with contents set 
out in the indictment. 

The third count is that on September 24, 1953, the de¬ 
fendant facilitated the concealment and sale of seven cap¬ 
sules with contents as set out in the indictment, after the 
narcotics had with the defendant’s knowledge been imported 
into the United States contrary to law. 

Now, I have previously defined each of these counts in 
these instructions. Now, you will return three verdicts, 
that is to say, you will return a separate verdict on each 
of the three counts, and as to each count, your verdict may 
be either guilty or not guilty. 

Now, ladies and gentlemen of the jury, I want you to take 
this matter and consider it deliberately in the light of the 
instructions which I have given you and use the same 
ordinarv common sense and ordinarv intelligence which vou 
would employ in determining any other important matter 
that you have occasion to decide in the course of your 
evervdav life. 

W V 

As previously stated, the defendant is charged with three 
offenses, which are stated in three counts in the indictment, 
and the Court has read and explained these three counts to 
you. 

Ladies and gentlemen of the jury, you will render a sep¬ 
arate verdict, as the Court has said, on each of the three 
counts, and in each instance vour verdict mav be guiltv or 
not guilty, and as you, of course, know your verdict as to 
each count must be bv unanimous vote. 

Now, before commencing your deliberation, you will 
choose one of your members as foreman, and after you have 
arrived at a verdict, notify the marshal, whereupon you will 
be escorted back to the courtroom to return your verdict. 

You will now retire to the jury room. 

• •••••# 

The Court: Now, ladies and gentlemen, as a result of 
the conference at the Bench, counsel have called mv atten- 
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tion to the fact that the Court instructed you with reference 
to the elements you may take into account in connection with 
your consideration of the testimony of an employed in¬ 
former and also the consideration which you may give to 
the testimony of an admitted drug addict, as we had two in 
this case. 

Now, with respect to that, the Court will say that as far 
as drug addicts are concerned, the Court has given you the 
statement which you will bear in mind with respect to that, 
but you are the judges of the credibility of the witnesses, 
including the credibility of the testimony of the drug addicts, 
and you are to judge their testimony based on the rule as to 
the credibilitv of witnesses and corroboration bv other 

i * 

evidence, which the Court has given you in another part 
of the instructions. 

The same is true as to an informer, and the Court in¬ 
structs you that the instructions which it has given you with 
regard to the consideration to be given to the fact that the 
witness, one of the Government witnesses, was an employed 
informer stands as the Court has given it. However, you 
may accept the testimony of an informer, if you believe it to 
be true, just as you may accept the testimony of an addict, 
if you believe it to be true. An informer is a competent 
witness, and the use of informers is a recognized means of 
law enforcement, and the credibility of any witness is a 
question exclusively in the province of a jury. 

The Court will reiterate that you are not to select any one 
instruction and return your verdict based on that one in¬ 
struction in disregard of all the others, but you are to con¬ 
sider all the instructions together and regard each instruc¬ 
tion in the light of the other instructions. 

You have now been instructed and you will now retire to 
deliberate. 

i 

#####*• 

The Deputy Clerk: Madam Foreman, has the jury 
agreed upon a verdict? 

The Foreman: We have. 


The Deputy Clerk: What say you as to the defendant 
Edward G. Sullivan on Count 1? 

The Foreman : Guilty. 

The Deputy Clerk: On Count 2? 

The Foreman : Guilty. 

The Deputy Clerk : On Count 3 ? 

The Foreman : Guilty. 

The Deputy Clerk : Members of the jury, your foreman 
says you find the defendant Edward G. Sullivan guilty on 
Count 1, guilty on Count 2, and guilty on Count 3, and that 
is your verdict so say you each and all? 

The Jury: It is. 

(No member of the jury indicated to the contrary.) 

• #»•*## 
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